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BE | T REMEMBERED t hat pursuant to notice and
on Thursday, the 24th day of August, 2000, commencing at the
hour of 9:30 a.m thereof, at the State Capitol, Room 126,
Sacramento, California, before me, Stacey L. Heffernan, a
Certified Shorthand Reporter in and for the State of
California, the foll owi ng proceedi ngs were had:

---000- - -

CHAI RPERSON PORINI:  All right. W'Ill go ahead and
start the hearing on state nmandates.

May | have role call.
HI GASHI: Ms. Aronberg?
ARONBERG. Ci ndi Aronberg, here.
H GASHI: M. Beltram ?
BELTRAM : Here.
HI GASHI: Ms. Hal sey?
HALSEY: Here.
H GASHI : M. Lazar?
LAZAR: Here.
H GASHI: M. Sherwood?
SHERWOCOD:  Here.
H GASHI : Ms. Steinneier?

STEI NVEI ER: Here.

> 5 » » & 3 » » » » b B b

H GASHI :  Ms. Porini?
CHAI RPERSON PORI NI @ Here.

Qur first item of business will be approval of the
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m nut es,

and we have two separate ninutes.

MS. HI GASHI : Iltemone is the mnutes -- are the

m nutes for June 29th, 2000.

CHAI RPERSON PORINI: Al right. Any questions or

comrents from nenbers?

2000.

MR, BELTRAM : Mbve approval, Madam Chair.

MS. STEI NMEI ER: Second.

CHAI RPERSON PORINI: W have a notion and a second.

All those in favor indicate with "aye.

(Commi ssi oners answered "aye" unani nously.)
CHAI RPERSON PORI NI :  Opposed?

(No response.)

CHAI RPERSON PORI NI :  The minutes carry.

The second item

MS. HHGASHI: Item 2, the mnutes for July 27th,

CHAI RPERSON PORI NI:  Questions or comrents?
MS. STEINMEI ER: Move approval .

CHAI RPERSON PORI NI :  We have a notion.

MR. BELTRAM : Second.

CHAI RPERSON PORINI:  And a second.

All those in favor indicate with "aye.

(Conmmi ssi oners answered "aye" unani nmously.)
CHAI RPERSON PORI NI :  Opposed?

(No response.)

VI NE, McKINNON & HALL (916) 371-3376
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CHAI RPERSON PORINI:  Motion carries.

That takes us to our consent cal endar.

MS. HI GASHI: Qur proposed consent cal endar. This
itemincludes all the proposed statenents decision, Item 10
I[tem 11, Item 12, Item 13, Item 14, Item 15, and Item 16, and
there's one correction to be nade on Item 16, and that's just
to add Marcia Faul kner, County of San Bernardino, as a
Wi tness. Her nanme was inadvertently left off. And we have
recei ved no indications of opposition to this cal endar

CHAI RPERSON PORINI:  All right. Does anyone wish to
renove anything fromthe consent cal endar?

MS. STEINMEIER: | nopve approval of the consent
cal endar.

MR. SHERWOOD: Second.

CHAI RPERSON PORINI: W have a nption and a second.

All those in favor indicate with "aye.

(Conmi ssi oners answered "aye" unani mously.)

CHAI RPERSON PORI NI :  Opposed?

(No response.)

CHAI RPERSON PORI NI :  Consent cal endar carri es.

MS. HIGASHI: All right. This brings us to our
first test claim but, before we do our first test claim 1'd
like to continue our practice of having all of the potentia

witnesses for all of the hearing itens this norning to pl ease

st and.

VI NE, McKINNON & HALL (916) 371-3376 9
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(Wher eupon potential w tnesses stand.)

MS. HIGASHI: Do you solemmly swear or affirmthat
the testinony which you' re about to give is true and correct
based upon your personal know edge, information and belief?

(Wtnesses answered "1 do" unani nously.)

M5. HIGASHI: Qur first test claimitemis Item3
This itemw |l be presented by Ms. Shelton

CHAI RPERSON PORINI: Al right. Canille

M5. SHELTON: "This test claim addresses the basic
training requirement for peace officer recruits.

"Before an individual can exercise the powers of a
peace officer, the individual is required to conplete a basic
trai ni ng course approved by POST. The test claimstatute
requires that the basic training course for recruits include
adequate instruction on racial and cultural diversity.

"Staff finds that the test claimstatute is not
subject to article XIlIl B, section 6 of the California
Constitution because the requirenent to conplete the basic
training course on racial and cultural diversity is a mandate
i mposed only on the individual who seeks peace officer
status. The test claimstatute does not inpose any mandated
duties or activities on the |ocal agency.

"Staff acknow edges that sone | ocal agencies, such
as the claimant, enploy persons who have not yet conpleted a

basic training course, and then sponsor or provide the

VI NE, McKINNON & HALL (916) 371-3376 10
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training thensel ves. However, there are no provisions in the
test claimstatute, or other statutes or regul ations issued
by POST requiring local agencies to provide or pay for basic
training, including the training on racial and cultura
diversity. Instead, there are several comrmunity coll eges
approved by POST offering basic training acadeny courses,

i ncluding the course at issue here, that are open to any

i ndi vi dual

"Accordingly, staff recommends that the Comm ssion
deny this test claimbecause the test claimstatute is not
subject to article XIlIl B, section 6 of the California
Consti tution.

"Only if the Conmm ssion disagrees with staff's
finding in this regard should the Conmm ssi on nmake findi ngs on
I ssue 2 and determ ne whether the test claimstatute inposes
a new program or higher |evel of service, and inposes costs
mandated by the state.”

W Il the parties and witnesses please state your
name for the record.

MR. KAYE: Leonard Kaye, County of Los Angel es.

MR. LAING Tom Laing, Captain, L.A County
Sheriff's Departnent.

MR. OLSON: Randy O son, Lieutenant, L.A County
Sheriff's Departnment.

MR, MLLER JimMIller, Department of Finance.

VI NE, McKINNON & HALL (916) 371-3376 11
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MS. PEARCE: Anber Pearce, Departnent of Finance.

CHAI RPERSON PORINI: Al right. Wuld the clainmnts
like to begin?

M. Kaye?

MR. KAYE: Thank you. Good norning. W agree with
POST that the test claimlegislation i nposed a mandate on
trai ning academ es operated by the County of Los Angel es and
comunity col |l eges and, of course, other police agencies.
This mandate is to provide, to undertake, to inplenent racia
and cultural diversity training in a | aw enforcenent
wor kpl ace as specified by the |egislature.

We al so agree with Conmi ssion staff when they say
that the requirenent or mandate to conplete training is
i nposed on the recruit; however, we did not file a test claim
on the mandate to conplete training. W filed, in our claim
on the nandate to provide training. And the relevant inquiry
here is on whether or not we nmust provide it, not on whether
or not recruits nmust conplete it.

Now, staff claim on page 10 of their analysis, that
the test claimstatute does not specify who is required to
provi de the basic training course. However, to us, it is
obvious. Basic training acadeni es nust provide this course;

i ndeed, only basic training academ es can provide this
cour se.

The Legi sl ature need not state the obvious, repeat

VI NE, McKINNON & HALL (916) 371-3376 12



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and recite California' s basic training schenme in every
passi ng nmeasure. Such a nmandate was obvious to us; it is
obvious to POST; indeed, it was obvious to all basic training
academes in California. W all conplied. And who are we?

We are cities, counties, comunity colleges that
operate basic training academ es; the same cities, counties
and comunity colleges that are eligible for states of
mention under article XIlIl B, section 6 of the California
Consti tution.

Thus, our costs were incurred in doing what the
Legi sl ature wanted done in providing, in their view, vitally
i mportant training, and, in our view, these training costs
are reinbursabl e costs nmandated by the state.

Tell us nore, Captain.

MR, LAING Good norning. | am currently, the
captain of our departnent's career devel opnent bureau, and
one of ny responsibilities is overseeing our affirmative
action unit. W are currently devel oping a nmodel diversity
program that we are doing it at the direction of our
sheriff, Lee Baca, in conjunction with the county, and
share that with you because it cones out of the heels of the
time where we had had a very constructive educati on program
over the |ast several years in the area of cultural diversity
begi nning at the recruit |evel.

We, as the departnent, clearly saw the nexus between

VI NE, McKINNON & HALL (916) 371-3376 13
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the training, as offered through this cultural diversity
program and the service we're expected to provide the
residents of L.A County, especially as diverse as we are.

And | would like to share -- now introduce you to
Li eut enant Randy O son, though I'Il take any questions you
may have, to share with you what curricul um we devel oped.
The curricul um we devel oped exceeded t he expectati ons because
of the enphasis we placed on this training to our officers
when they eventually go out and provide the services to the
community of L.A County.

But 1'Il -- please feel free to entertain any
gquestions that you m ght have.

CHAI RPERSON PORINI: Al right. Next witness.

MR, OLSON: Hi. Back in 1992, we, at the direction
of POST, and our sheriff at the tinme, assenbled a committee,
a cultural awareness committee, and the purpose of that
committee -- it had nenbers of not only our departnment but
al so nenbers of the comrunity, and one of their main
responsibilities was to help develop a curriculumthat they
felt would be -- would educate our deputy sheriffs who work
in the field and in our custody and court services, provide
t hem enough training to be able to do their job effectively
and with the proper service |evel and enpathy.

So what they devel oped with the curriculumwas a

16- hour programthat we inplenmented for -- initially for our

VI NE, McKINNON & HALL (916) 371-3376 14
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acadeny, as well as in service.

The first four hours of the training dealt wth,
basically, general discrimnation, understanding; it got into
some Title 7 issues, as well as sonme regul ations fromthe
Department of Fair Enpl oyment and Housing, and we felt that,
internally, our deputies -- the way we treat our deputies
will have a direct correlation to the way they treat the
public. So the first four hours of the training dealt with
just basic elenments of discrimnation, awareness, tolerance,
enpat hy, and treatnent of each other.

Then we added an additional 12 hours that dealt,
specifically, with how our deputies could interact with
speci fic ethnic groups that we police in the comunity, and
so that's why we felt that in addition to what POST had
recommended we took nenbers of the community and enhanced the
training, and that's why we cane up with, for our recruits,
24 hours of training specifically in cultural awareness.

CHAI RPERSON PORINI:  All right. Questions?

Department of Fi nance?

MS. PEARCE: W basically concur with the staff
analysis. | think the issue, for us, was that the
| egi slation specifies that the training is a responsibility
of the individual. It doesn't specify who is responsible for
giving the training, so, in that sense, we do concur with the

staff anal ysis.

VI NE, McKINNON & HALL (916) 371-3376 15
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CHAI RPERSON PORI NI:  Ckay. Any questions from
menbers?

Ms. Steinmeier?

MS. STEINMEI ER: For the gentleman from POST,
M. Snow? |s he here? No one fromPOST is here at all? On
there he is. | wanted to ask someone from POST because
training is their business.

CHAI RPERSON PORI NI :  That's right.

MS. STEINMEIER My question for you centers around
a basic problem \Who's responsible for training? In nost
cases -- now, I'mthinking of firefighters and teachers and
ot her people, although, maybe, their enployer may give them
assistance -- who's fundanentally responsible for the
training, this or basic training?

CHAI RPERSON PORI NI :  Woul d you pl ease state your

name?

MR. SNOW Yes. M nane is Hal Snow, assistant
executive director of POST. |In the case of |aw enforcenent,
um the -- all of the requirenments that had cone down from

the Legislature over the years have been provided by their
enpl oyi ng agenci es or |ocal conmunity coll eges, and,
essentially, officers are sent, on duty, to attend the
training, and they do not conplete the training on their own
or at their own expense or volition; that's been the history

of -- in California.

VI NE, McKINNON & HALL (916) 371-3376
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MS. STEI NMEI ER: Thank you.

CHAI RPERSON PORINI: O her questions from nmenbers?

MR, BELTRAM: M. Snow --

CHAI RPERSON PORINI: M. Beltram ?

MR. BELTRAM : Thank you, Madam Chair

You devel oped a tape; is that what | understand?

MR, SNOW Sone of the training mandates,
particularly those that are directed at in-service officers,
have been devised in either a videotape or a tel ecourse
format to condense and to expedite the training, and, of
course, is consistent with what the Legislature intends for
the training.

So, yes, we do, in many cases, for in-service
training, provide technol ogy-based training.

MR, BELTRAM : And that's a two-hour tape, is that
what | understand?

MR. SNOW In this particular case, yes, but there
are other -- it varies, depending on the training mandate.

MR, BELTRAM : Does POST consider the two-hour tape
adequate for this type of training, diversity training?

MR. SNOW Yes, we do. W -- in the case of video
training, tape and tel ecourse, we assenble subject matter
experts fromall over California and we | ook to condense the
training and structuring it in such a way that it gets across

the essential points.
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We, of course, leave to the officer and the | ocal
presenters, including agencies, the ability to suppl enent
that with other forms of instruction, including classroom and
di scussion and so forth.

MR. BELTRAM: M. Kaye, you have a 24-hour program
is that what | understand?

MR. KAYE: For cultural diversity training?
BELTRAM :  Yeah.
KAYE: Whuld you care to --

LAING If | may?

2 ® 5 %

BELTRAM : Certainly.

MR. LAING For our in-service, it's 16 hours: 12
hours of culture specifics and 4 hours of sexual harassnent
training. For our recruits, we actually give them 24 hours:
4 hours of sexual harassnent and 20 hours of cultural
awar eness trai ni ng.

Because of the, you know, ethnic makeup of our L.A
County, we feel that we need to specialize and provide -- you
know, in addition to what POST has given us, we need to
expand t hat because of the denobgraphics of our county.

CHAI RPERSON PORINI: Ot her questions or comments
from menbers?

(No response.)

CHAlI RPERSON PORINI: Do we have a notion?

MR. BELTRAM : Madam Chair?

VI NE, McKINNON & HALL (916) 371-3376 18
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CHAI RPERSON PORINI: M. Beltram ?

MR, BELTRAM : | guess | have another question.

CHAI RPERSON PORINI:  Certainly.

MR. BELTRAM : L. A County is |large enough and so
forth that it's elected to do its own training, as | hear, or
do you send people to POST, as well?

MR, KAYE: Whuld you care to comment?

MR, LAING W' ve always done -- taken direction
fromPOST. |'ve worked in cooperation with themin many --
devel oped many programs. In this particular case, we took
exactly what they provided us and augnented that. W
suppl enent it with additional information, always gaining
their approval prior to presenting it to our recruits.

MR. BELTRAM : Do you hire people off the street who
have gone through a college training course and cone there
with their POST certificate or basic certificate or does
everyone have to go through your training progranf

MR. LAING No. W require everybody, unless, as a
result of a merger with another agency, which we're currently
doing, once in the city and the county -- the City of
Conpton, for instance, we require all of our officers, who
are hired by L. A County, to go through our training
facility.

MR, BELTRAM : Ckay.

CHAI RPERSON PORINI: Ot her questions or comments

VI NE, McKINNON & HALL (916) 371-3376 19
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from menbers?

MS. STEINMEIER: | have a question for staff.

CHAI RPERSON PORI NI':  Yes, Ms. Steinneier.

MS. STEINMEIER:  The conflict | see here is practice
versus law, and | know that Canmille nmentioned in the
begi nning that there wasn't a | egal requirenment.

Wuld you like to expand on that a little bit?

MS. SHELTON:. Well, a couple of things. It appears
to me that the claimant may be changing their claima little
bit. Initially, they were requesting rei nbursenment for the
time for the peace officers to actually go through the
training, so, in that respect, an analysis was witten as to
an enpl oyer-enpl oyee rel ati onship.

And, now, today, M. Kaye has testified that they're
not -- it seens that they're testifying that they're only
asking for the trainer tinme; is that correct?

MR, KAYE: Um --

MS. SHELTON: The trainer tinme to develop the --

MR KAYE: If | may clarify that, as the -- M. Snow
menti oned, the POST-certified training is provided in any
case, whether it's provided by comunity col | eges, whether
it's provided by cities and counties and so forth, what we
are saying is a very sinple concept.

We are asking for reinbursenent where rei nbursenent

is due. In other words, if the trainer's tinme was invol ved

VI NE, McKINNON & HALL (916) 371-3376 20
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at a community college, we feel that that's a reinbursable
thing. Community colleges are eligible recipients and they
shoul d receive that reinbursenment. However, if someone is

enrolled in a community college, in a POST-approved program

obviously, they are not on the payroll; they are not
enpl oyees, so, therefore, they would not be -- the conmunity
college -- neither them nor the conmunity coll ege woul d be

entitled to rei mbursement but the trainee tinme.

So what we're saying is that, where appropriate,
both types of trainer and trainee tinme would be rei nbursabl e;
where it's not appropriate, the trainee tinme, such as in a
community col |l ege scenario, would not be rei nbursabl e because

there would be no costs to reinburse

M5. SHELTON: Okay. Well, let ne just say that
there are -- keep in mnd that, depending on how the
Conmi ssion rules on the first issue, there are still three

i ssues that you have to rule on: One, whether it is subject
to article XIll B, section 6. So, if you find that it is,
you still have to nove on and determine if it's a new
program which staff finds that it is a new program and the
third i ssue is whether or not there are any costs mandated by
the state

From t he perspective of how the briefs came in, we
focused on the training time and determ ned that there were

no costs mandated by the state, and | think we had a
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recomendati on from POST agreeing that there were no costs
mandat ed by the state in that regard.

CHAI RPERSON PORINI:  |'m wondering if nmenbers fee
i ke we ought to go back and expand the analysis, given the
ki nd of change in direction that the claimhas taken or in
the change of direction fromour original analysis?

MR. SHERWOOD: Madam Chai r ?

CHAI RPERSON PORINI: M. Sherwood.

MR, SHERWOOD: | guess ny question, along that line,
woul d be whether we can do that based on the claim and
think we need to hear fromstaff on that, because, if, we can
ook at it fromthis other viewpoint, under the origina
claim obviously, we haven't done that at this tine, so
feel we need to do that.

CHAI RPERSON PORINI:  Cani || e?

MS. SHELTON. Well, just to add, that's probably
because we have not analyzed the trainer time with respect to
costs mandated by the state, so -- and | woul d probably
request fromthe parties additional briefings on what their
claimentails, because it has changed.

CHAI RPERSON PORINI:  So what's the consensus of the
Committee? Should we ask staff to take another |ook at this
or are we prepared to nove ahead today?

MR, SHERWOOD: |'m not prepared to nove ahead based

on what |'ve heard here today.
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MS. STEINVEIER: | agree.

MR. LAZAR: Based on the last neeting -- just as a
new nmenber of the Commi ssion, based on the |ast neeting,
there was sonme sort of similar situation, is it advisable or
possi bl e, from precedent, to put this over or should we
consider it?

CHAI RPERSON PORI NI Yes.

MR, LAZAR: Okay.

CHAI RPERSON PORINI:  Okay. | think that there's a
consensus fromthe menbers that we would like to hold this
item over and have staff proceed to | ook at the other issues
that are raised by M. Kaye, go through whatever additiona
filings that you need to have nade by the claimnts.

Okay.

MR, LAZAR. Do you need a vote to do that?

CHAI RPERSON PORINI: | don't think so. | think
because of --

M5. HIGASHI : Just if it's a consensus.

MR, LAZAR: Thank you.

M5. HIGASHI: This takes us to Item4, which is
simlar but not exactly the sane.

MS. SHELTON: Okay. Item 4 deals with sexua
harassment training for new recruits and veteran peace
officers, and the test claimis divided into three parts.

"Part one addresses subdivision (a) of the test
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claimstatute, which requires POST to devel op sexua
conpl ai nt gui delines for peace officers who are victins of
sexual harassnent in the workplace. Staff finds that the
POST gui delines constitute an executive order, and inpose a
rei mbursabl e state nandated program on | ocal agencies by
requiring" them"to devel op a sexual harassnent conpl ai nt
procedure.

"Part two addresses subdivision (b) of the test

claimstatute,” which is basically the sane issue as Item 3
Agai n, that statute requires that the course for basic
training for peace officer recruits include instruction on
sexual harassnent. Staff did the sane analysis on that as we
did on Item 3. Ckay?

"Part three addresses subdivision (c) of the test
claimstatute, which requires veteran peace officers to
recei ve supplenental training on sexual harassnent by
January 1, 1997.

"First, staff finds that subdivision (c) is subject
to article XIll B, section 6 of the California Constitution
because it inposes an obligation on |ocal agencies to provide
sexual harassnent training when the training occurs during
t he enpl oyee's working hours. The statute also inposes an
obligation on | ocal agencies when the training occurs outside
the enpl oyee's regular working hours, and there is an

obligation inmposed by an existing nmenorandum of understandi ng
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that requires the enployer to pay for continuing education

"Second, staff finds that subdivision (c)
constitutes a new program since sexual harassnent training
was not required before the enactnment of the test claim
statute.

"Finally, staff finds that the Commi ssion has two
options for action when determning if subdivision (c)
i nposes costs mandated by the state. Staff reconmends that
the Comnmi ssion select Option 2 and find that subdivision (c)
i nposes costs mandated by the state for the salaries,
benefits, and incidental expenses for each veteran officer to
receive a one-time, two-hour course on sexual harassnent and
the costs fromthe two-hour course in the formof materials
and trainer tine.

"Accordingly, staff recomends that the Comm ssion
approve this test claimas specified in the analysis with
respect to subdivisions (a) and (c) only ."

W Il the parties please state their nanme for the

record.

MR. KAYE: Leonard Kaye, County of Los Angel es.

MR, LAING Tom Laing, L.A County Sheriff's
Depart ment.

MR. OLSON: Randy O son, L.A. County Sheriff's
Depart ment .

MR, MLLER JimMIller, Department of Finance.
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MS. PEARCE: Anber Pearce, Departnent of Finance.

MR. SNOW Hal Snow, POST.

CHAI RPERSON PORI NI :  Before we get going, if our
claimants at the table would recogni ze our reporter has her
back to you, so if you state your nane, if you start -- and
"Il try to recognize you so that she'll know who's speaking,
but if you'd state your name before you begin to speak that
woul d be hel pful.

Al right. M. Kaye?

MR. KAYE: Thank you. Regarding sexual harassnent
training, | think it would be good to discuss the subpart --
subdi vi sion (b) of section 13519.7 of the Penal Code, and
this is the contentious matter regarding, as Canmille
mentioned regarding the first matter, regarding, basically,
training academies and their instruction. 1In this case, it's
for sexual harassnent in the | aw enforcenent workpl ace.

We do believe that the test claimlegislation
i nposed a mandate on basic training academ es, as we stated
before, operated by the County of the Los Angel es, comrunity
col | eges and other police agencies, and we nust undert ake,
provi de, and inplenment this basic sexual harassment training
in the workpl ace

We, also, as we said before, agree on the scholastic
requi renents that the aspiring cadet nust pass, these

requi renents, and, again, we'd point out that we did not file
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a test claimon that issue. W filed the test claimto
provi de the training, and we did.

And we also -- I'd like to further point out in this
case that wasn't true in the earlier case that POST did
conment on the kind of basic acadeny training effort that
woul d be required to inplenent this, and they estinmated that
four hours of basic acadeny or sexual harassment training
woul d be required and that the costs for this would be
approxi mately $147,040 for the cadets' salaries and $73, 520
for presentation costs.

Now, in addition, we'd like to point out that the --
as we did before, the basic training nmandate is inposed on
cities, counties, and comrunity coll eges who operate these
programs. Then you should find, as staff pointed out -- if
you agree with that, staff pointed out that you should al so
find that such result and costs are reinbursable.

On the other hand, if you find, as staff suggests,
that recruits are responsible for providing their own basic
training, then such costs are not reinbursable. However, the
truth to this alternative would require an assunption that
recruits are responsible for providing their own basic
training, that students are responsible for telling their
i nstructors what to teach

Clearly, we believe you have one choice, recognize

that it is the training acadeny, not the city, county,
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community college, that's mandated to provide training and
al so must be reinbursed its costs.

Regar di ng subdi vision (a) of Penal Code 13519.7,
that's the mandate in inplenenting POST s sexual harassment
conpl ai nt gui delines, we agree with Comm ssion staff that
such activities are reinbursable. As noted by Comm ssion
staff on page 9 of their analysis, |local |aw enforcenent
agencies are not required to foll ow sexual harassnent
gui del i nes devel oped by POST prior to the enactnent of the
test claimstatute; now they are.

Wth regard to subdivision (c), Penal Code section
13519.7, requiring | ocal agencies to provide suppl enentary
sexual harassnment training to veteran officers, we agree with
Commi ssion staff's recommendati on that such activities inpose
rei mbursabl e costs on the |ocal agencies; however, we do not
necessarily agree that such training should be limted to one
t wo- hour session but |eave these considerations for further
exam nation during the paranmeters and gui deli nes phase to
fol | ow.

Thank you. And, now, here's the captain.

CHAI RPERSON PORI NI :  Captain Laing.

MR. LAING Tom Laing. An additional responsibility
that we have is the revision of our current sexua
harassment, discrimnation and retaliation policy, as well as

the devel opnent of an educational programthat wll augnment
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and reinforce what we started when the statute was initially
enact ed.

And 1'd like to focus, in a noment, on the recruit
training because we, as a departnment, take responsibility for
our recruits when they cone on the workplace on the first
day. We believe there is a direct nexus between them as an
enpl oyee, though they're not a peace officer yet, and their
relationship to the departnent, because they are in the
wor kpl ace, and we're responsi ble for their conduct and we
need to make available to them even though they're recruits,
the reporting processes that are available to themif they
believe they are the victimof harassnent, discrimnation, or
retaliation.

And 1'd Iike to have Lieutenant Randy O son, who's
one of our primary instructors in this area for the |ast
several years, to share with you the curriculum we devel oped
and how we exceeded the expectations that were required by
the statute and by POST, unless you have any questions
first?

CHAI RPERSON PORINI: M. O son?

MR, OLSON: Randy O son. \When POST cane up with
Penal Code 13519.7, they provided a two-hour tel ecourse, and
we' ve worked in conjunction with POST and devel oped a
four-hour programfor recruits. Wat we did in the sexua

harassnment arena is: W started training -- especially in

VI NE, McKINNON & HALL (916) 371-3376 29



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

such a critical area as sexual harassment and elim nating
discrimnation, we started at the top with an ei ght-hour
program for all of our captains and above, then we al so
provi ded a six-hour block for our supervisors, sergeants,
lieutenants, and civilian supervisors because of the
responsibility that's placed upon us, not only by POST but
al so the Departnment of Fair Enploynent and Housi ng and the
EECC.

And one of the things that we felt very strongly
about, from an organi zati onal perspective, as the captain
referred to, as soon as the enployee -- once a recruit starts
in our acadeny, we are definitely responsible for themto
elimnate discrimnation and sexual harassnment. So we felt
that, regardl ess of what type of training they m ght have had
com ng through the acadeny, that we had an absol ute
responsibility to teach themwhat to -- not only what the
departnment policy is but what the State Legislature's intent
was, as far as knowi ng what sexual harassnent is, know ng,
al so, that when they feel they've been confronted or exposed
to sexual harassnent that there's procedures that they
fol |l ow.

So, from an organi zati onal perspective, we
definitely felt that, as soon as a new enpl oyee comes to our
departnent, we have to definitely teach themstate | aw,

federal law relating to discrimnation, including sexua
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harassment, and that we have a zero tolerance for that in the
wor kpl ace and that it has to start on one of the first days
in the academy. And then for our in-service, also, we felt
that, certainly, every in service officer needs to
continually be rem nded that there is zero tol erance
regardi ng sexual harassnent.

And so the four-hour training, we felt, enhanced
what POST had provided in the tel ecourse, and we worked in
conjunction with themand felt that four hours was inportant
for everybody.

CHAI RPERSON PORINI: Al right. M. Mller?

MR, M LLER: Thank you. The Departnent of Finance
believes that, first of all, the mandate here has to do with
the -- the potential mandate here does not inpose additiona
training only that the content and the training in the
statute would affect not only the -- only the content of the
training rather than the requirenment for additional training.

Secondly, while we certainly don't take issue with
the fact that the counties choose to provide training
t hensel ves, we believe that, the way the |aw reads, it
i nposes that requirenment on the individual officers to
acquire that training, so we don't believe there's a | ega
requi rement that they provide that training.

CHAI RPERSON PORINI:  All right. M. Snow, do you

have anything to add?
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MR. SNOW Yes. Regarding this training, we have
set as a mninmum and POST does set m ninmumtraining
standards for California peace officers, we have set a
four-hour m ninmumcontent in the basic course with specified
curriculumand two hours for supplenmentary training for
of ficers who did not go through the basic course when this
was incorporated, so it's a two-and a four-hour requirenment.

And, of course, those who attend basic acadeny
t hroughout the state, we have roughly 6,000 graduates a year
2,000 of them are non-enpl oyed, non-affiliated students,
4,000 are enpl oyed students, enployed by | aw enforcenent
agenci es such as the sheriff's departnment.

CHAI RPERSON PORI NI:  Questions from nenbers?

M. Beltram ?

MR, BELTRAM: M. Snow, the 2,000 unenpl oyed fol ks,
students, pay for their own training; is that --

MR. SNOW Yes, they do; however, that's
suppl enented by conmunity col |l ege funding. Comrunity
colleges pay -- or receive F.T.E.S. funding fromthe state
and then fees, student fees, are paid by students, in
addition to that.

MR. BELTRAM : And, the 4,000 students, their costs
are paid for by the departnent?

MR, SNOW Sone of the students that are enpl oyed,

who attend agency-affiliated academ es, those academ es, many
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of them are affiliated with community col |l eges and al so
receive F.T.E.S. noney. But, in case of enployed students or
affiliated students, they do not pay fees individually.

CHAI RPERSON PORINI: M. Beltram ?

MR. BELTRAM : Canille, what's the difference
between this case and the last case? | nean, | think
everyone agrees that there's a new requirement that's
i mposed, which is the training.

In one case we're saying well, it's really up to the
student to do it, and there's no direct cost; and, here,
we're saying that it's --

MS. SHELTON: Well, this test claimis divided into
three parts. The second part of this test claim in my nmnd,
as it was presented to us, was identical to Item No. 3
Okay? So the sane anal ysis was presented on the second part,
but, the first part and the third part are new and conpletely
different than Item 3.

The first part deals with the conplaint guidelines
that are required, you know, devel oped by |ocal agencies, and
the staff found that that was a new program and a
rei mbursabl e state nandated program The |ast part deals
wi th continuing education and -- for sexual harassnent
i nposed on veteran officers; and, in that respect, we gave
the Commi ssion two options. And staff found that that did

constitute a reinbursable state nmandated programand did file
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limts based on POST's tel ecourse that it was -- that | ocal
agenci es should be reinbursed for the peace officer tinme to
attend the training for the one two-hour course, and then the
training costs, you know, for the trainer and materials. So
that's what we recommended on the continuing education
portion.

CHAlI RPERSON PORINI:  So, then, for clarification,
M. MIller, is the Departnment of Finance saying that there's
no new mandate created in the first part of the claimor are
you saying that there -- we should not pay for the training
costs?

MR. MLLER: | think, as we did in the previous
case, we were taking issue with the notion that there's a

mandate in conjunction with basic training. W had

originally raised sone questions, | believe, with respect to
the Los Angel es case on the guidelines; however, | don't
think we will take issue, at this point, with the staff's

recommendation, with respect to the guideline issue.
CHAI RPERSON PORI NI: Ot her questions?
Ms. Steinneier?
MS. STEI NMEI ER: Yeah, | have one for M. Kaye.
Earlier, M. Kaye, you nentioned that California
schened for basic training for police officers.
MR. KAYE: Yeah.

MS. STEINMEIER: |I'mstill hung up on the threshold
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question. Once | get this answered, I'Il know the answer to
t he whol e thing.

MR. KAYE: Ckay.

MS. STEINMEI ER:  Can you specifically cite any state
| aw whi ch requires the | ocal agency to be responsible for
basi c training?

MR. KAYE: The answer is no, but | can only say, and
| would hopefully suggest that the -- M. Snow from POST
m ght indicate that or give sonme further el aboration on the
fact, that when the Legislature says that basically you
shoul d have a new basic training conponent or course, or what
have you, that the very strong inplication, to ne, is that
basic training academ es provide that. The basic training
academes in California are primarily counties, cities, and
community col | eges.

CHAI RPERSON PORINI: M. Snow?

MR SNOW |I'd |like to elaborate just a little bit
on that. W certify about 39 academ es around the state, and
they are certified voluntarily; that is, no agency or
community coll ege or other organization is required to be
certified. For those who are certified, they, of course,

i ncur substantial costs in operating those acadeni es, nost of
whi ch are not reinbursable by POST. Some of them are
subvented by comunity coll ege funding, but, in every case,

it is --it's an option on the part of the entity, whether
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it's an agency or a community college, to be certified as a
basic training institution.

CHAI RPERSON PORINI:  All right. Oher questions?

Ms. Steinneier?

M5. STEINMEIER  Move staff's recomendati on

CHAI RPERSON PORINI:  All right. Should the staff --
do you want them di vided or are you ready to adopt the
staff's recomendati on?

M. Beltram ?

MR, BELTRAM : Well --

CHAlI RPERSON PORINI: Do we have a second to the
noti on?

MR. LAZAR:  Second.

CHAI RPERSON PORI NI :  Okay. W have a notion and a
second.

MR, BELTRAM : And, Joann, your answer is that the
basic mandate is on the young person coming in who wants to
be a peace officer

MS. STEINMEIER:  Yeah. It appears that it really is
a benefit that the agency is willing to provide the training,
that's how | see it, because M. Kaye was unable to cite any
specific reference in state law that says that it is the
responsibility of the agency, and that was the answer to ny
guestion. And, once | answered that, then everything fel

into place.
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Now, on a veteran officer, in-service training
clearly is an additional --

MR, BELTRAM: Right. Right. So we're saying that
L. A. shouldn't provide basic training?

M5. STEINMEIER: Well, or they need to charge their
recruits. But, you know, if you're having problens
recruiting, then you' ve got to do what you've got to do, but
I don't know any school district that's going to pay for
sonebody's teaching credential. | nean, they aren't going to
do that.

They will do in-service; they will, you know,
provi de those things that they feel basic training did not --
to fill in the gaps. W do that all the tine. But, in an
awful lot of occupations, you're required -- the individual's
required to do the basic -- the initial training. And it's
wonderful that the agencies are doing that. |'msure part of
it is arecruiting tool. You need to -- and you also want to
control, you know, your initial training. That's fine.
That's a part of doi ng business.

It's unfortunate. | nean, obviously, the typica
case is that these agencies are providing, by and |arge.

MR. BELTRAM : So they are incurring costs?

M5. STEINMEIER: Right, they're incurring costs
but --

MR, BELTRAM : Because it's a new requiremnment.
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MS. STEINMVEIER:  Correct. Well, the new
requi renent, though, is a different thing. |1'mtalking about
the fundanental threshold question. And, once that was
answered to ne, then it all falls into place for ne.

CHAI RPERSON PORINI:  Camille, would you like to go
through the three pieces of the staff's recomendati on for
us?

MS. SHELTON: Sure. 1'Il just divide those into the
t hree subdivi sions. Subdivision (a) deals with the
requi renment that |ocal agencies have to prepare a conpl aint
gui deline; and staff recommends approval of that.

Subdi vision (b) is that the basic training course
now i ncl ude instruction on sexual harassment in the
wor kpl ace, and, as it was stated by Menber Steinmeier, we
recommend a denial of that portion, that it's not nandated on
the | ocal agency.

Subdi vision (c) is a requirenent that all veteran
of ficers receive suppl emental sexual harassnent training by
January 1st, 1997; and staff recomrends approval of that for
the costs for a peace officer to attend the one-tine two-hour
course and their trainer time and their materials, and the
instructors to provide that course.

CHAI RPERSON PORINI: Al right. W have a notion
and a second.

Any further discussion?
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MR. BURDI CK: Madam Chai r ?

CHAI RPERSON PORINI: A little late in the gane,
M . Burdick.

MR. BURDICK: You raised an issue on the notion

Could it be possible to address it, on behal f of
the -- because | think it's different between |arger and
smal | er counties; that's the issue.

CHAI RPERSON PORINI: Al right. 1'Il allowit.

MR. BURDI CK: And | al so apol ogi ze; | was not sworn

CHAI RPERSON PORI NI':  Perhaps we should do that first.

MS. HIGASHI: We won't nmke you stand.

Do you solemly swear or affirmthat the testinony
whi ch you're about to give is true and correct based upon
your personal know edge, information, or beliefs?

MR, BURDICK: | do. Thank you very nuch, and
real ly appreciate your indul gence.

Al 'an Burdick on behalf of the California State
Associ ati on of Counti es.

And | think there's just two things: The first
thing is on the notion. And | think in order to be
consistent with your first notion, it would seemto ne that,
as | think Canille had indicated and others, that the
recommendati on she has on the second part is exactly the sane
as the part you just put over for the next neeting; and it

seens to nme that you should renmove this and say, let's hear
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that argunent. We can decide this at the P and G stage.

So ny suggestion would be -- is that the notion
should be -- is to look at the parts that you can deal with,
put the other part over as a P and G issue for you to decide
and you can decide it consistently with however you decide
cultural diversity.

I think the other issue that is not discussed in
this is the difference between Los Angel es County and the
| ar ge agencies, those 29 agencies, probably, that are out
there are | arge agencies which are probably so | arge that
they have to have an acadeny in order to be able to attract
and train enough people. |It's kind of like the California
Hi ghway Patrol and the correctional departnment. They
probably could also allow themto get junior college people
and bring themin for part of this training, but it's not
practical to do. It's not a reasonable alternative. They
need their own | arge acadeny.

If you're a small agency, if you' re |ooking at snall
rural | aw enforcenent agencies, this may be -- their
alternative would be -- is to allow their people to attend

community college to get that training or bring people out of

t here.

And so, | think, one of the things that we have not
di scussed as part of this that really needs part of -- that
will fall in as part of the discussion on the cultura
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diversity training issue that is com ng back to you, is the
di fference between what do you have in the alternative and
the difference between a really | arge agency that has to have
an acadeny and those snaller agencies and what their
alternative is. Because a smaller agency, as | say, they may
not -- they cannot justify -- | nean, they -- an acadeny,
they don't need an acadeny because they may be able to send
their people to conmunity coll eges, and we haven't addressed
t hat issue.

As was nentioned by POST, as many tines as you send
t hese people, you have to send themon their tinme during
their shift. They have to be paid for it. So that's a cost
incurred by a local agency.

So the only thing, that it would seemto ne, is
that the group has kind of focused a | ot on Los Angel es and
this acadeny, because it's |arge agency, and has not thought
about the inpact on the snuller agencies; and then, secondly,
that if you -- since you have al ready decided to re-analyze
and | ook at the other aspects of training as it relates to
cultural diversity, that it would be nmuch nore consistent to
put that issue, as it relates to sexual harassnment training,
over as a P and G issue to be decided; then, however you
deci de sexual harassnent training, then you can deal with it
consistently in the cultural diversity training P's and G s.

This kind of gets back to the threshold issue, the
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P's and Gs, things that we've been tal king about. | know
that it conplicates things, but | do think, in this
particul ar case, and POST can probably comment that there is
probably a substantial difference between Los Angel es County
and Modoc County and their alternatives and what kind of

trai ning they have to provide.

CHAI RPERSON PORINI: Canmille, do you have a
comment ?

MS. SHELTON: Well, a couple of things. | don't
think it can be a PPs and G s issue because it's a basic
threshol d test claimissue, nunber one.

No. 2, based on the testinmony of M. Snow on this
item | would not change ny recomrendati on on subdivision (b)
because there are no state statutes or regulations requiring
| ocal agencies to put this on. Now, granted, M. Snow
testified that |ocal agencies and community coll eges, both of
whi ch are defined as a | ocal agency or school district,
subject to article XII1 B, do provide this training.
Community coll eges get their fees from students which pay for
the trainer tine, so, in that respect, there would be no
rei mbursabl e cost.

So, again, | would not change the recomendati on on
subdi vi si on (b).

CHAI RPERSON PORINI:  All right.

Any questions?
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anot her

Scri bner.

persons convicted of child abuse were eligible for

test claim

(No response.)
CHAlI RPERSON PORI NI :

May we have role call.

CHAI RPERSON PORI NI':  Aye.
MS. HI GASHI :
CHAI RPERSON PORI NI :
M5. HI GASHI :

This itemw ||

MR.  SCRI BNER:

"Bef ore the enact ment

VI NE, McKINNON & HALL (916) 371-3376

of the test

We have a mpotion and a second.

M5. HIGASH : Ms. Aronberg?
MS. ARONBERG.  Yes.

MS. HHGASHI: M. Beltram ?
MR, BELTRAM : No.

MS. HIGASHI: Ms. Hal sey?
MS. HALSEY: Aye.

M5. HHGASHI : M. Lazar?

MR, LAZAR  Aye.

MS. HIGASHI: M. Sherwood?
MR, SHERWOOD: Aye.

M5. HIGASHI : Ms. Steinneier?
MS. STEI NVEI ER: Aye.

MS5. HTGASHI: Ms. Porini?

Motion carries.
Thank you.

This brings us to Itemb5, which is

be presented by David

Good nor ni ng.

claimlegislation,

probati on
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rather than incarceration. Under certain circunstances,
defendants were required to participate in supervised
counseling as a condition of probation unless the court found
counseling inappropriate for the defendant.

"The test claim]legislation amended the Penal Code;
to i npose mandatory m ni mum probation periods of 48 nonths,
for violation of section 273(a), and 36 nonths, for violation
of 273(d), in those cases where probation is granted; to
require successful conpletion of at |east one year of a child
abuser's treatnent counseling program approved by the county
probati on departnent; and to require a crinmnal court
protective order for the victim In addition, these sections
provide that if the offense was comritted while the defendant
was under the influence of drugs or al cohol, the defendant
shall abstain from such use and shall be subject to random
drug testing by their probation officer. The test claim
| egi slation al so added section 273.1 to the Penal Code, which
outlines the criteria to be net by child abuser's treatnent
counsel i ng prograns.

"Staff finds that Governnent Code Section 17556,
subdi vision (g), applies to activities relating to the
capture, detention, prosecution, sentencing, including
probati on and parole, of a defendant. Thus, staff finds that
a defendant's probation and the conpletion of a child

abuser's treatnment counseling program as a condition of
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probation, is a penalty assessed agai nst the defendant for
the conviction of child abuse and is subject to Governnent
Code Section 17556, subdivision (g); however, staff finds
that only those activities directly related to this penalty
are subject to the exclusion in Government Code Section
17556, subdivision (g).

"Staff recommends that the Conmm ssion find that the
test claimlegislation inposed rei mbursabl e state mandated
costs for the followi ng activities:

"Devel opnent, inplenentation of child abuser's
treatment counseling program vendor approval prograns;

I nspection/approval of child abuser's treatnent
counsel i ng prograns; and

"Recei pt, care, and revi ew of defendants' progress
reports.

"Therefore, staff recomends that the Commi ssion
approve the child abuse treatnent services authorization and
case managenent test claim" as outlined in the staff
anal ysi s.

Pl ease state your nanme for the record.

MR. KAYE: Leonard Kaye, County of Los Angeles.

MR, WRIGHT: Jim Wight, L.A County Probation

MR. MLLER JimMIller, Departnent of Finance.

MS. STEWART: Cheryl Stewart, Departnent of Finance.

CHAI RPERSON PORINI: Al right.
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M. Kaye, why don't you begin.

MR. KAYE: Good norning, again. W basically concur
with the staff recomendation, so | will be unusually brief.
I'"d just like to summari ze the three areas. Staff is
recommendi ng that |ocal governnent be reinbursed for
devel opi ng and i npl enenting child abuser treatnment counseling
program vendor approval programs for inspecting and approving
of child abuser's treatnment counseling prograns and receiving
and caring for and reviewi ng defendants' progress reports.

And we're very fortunate to have M. JimWight with
us today who will be, along with myself, pleased to answer
any questions.

CHAI RPERSON PORINI:  All right.

M. Wight, did you wish to make a statement?

MR WRIGHT: Um JimWight. |It's been a very large
pl easure working with M. Kaye, and | also enjoyed the staff
analysis. | thought it was well thought out, and we support
that analysis, and | would submit it based on that.

I would just like to add that | believe we're making
i mprovenents in child abuser treatnent prograns, and that
this legislation is hel ping noving an unregulated field into
a regulated area, and it's well worth the expenditure of our
t axpayer noney.

CHAI RPERSON PORINI: All right. Departnent of

Fi nance.
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MS. STEWART: Cheryl Stewart, Departmnent of
Fi nance.

When we reviewed the draft staff analysis of this
mandate, of this test claim there were two recomendati ons
by the staff, and those were that there were two specific
activities that were mandates, state reinbursabl e mandat es,
and we concurred with those two. Those are the first itens
that staff mentioned, which is the devel opment and
i npl ement ati on of treatnent counseling program vendor
approval programs and the inspection and approval of those
prograns.

The final analysis added another conponent to their
recommendation, and that is the receipt, care, and revi ew of
def endants' progress reports. The law, as we see it, doesn't
specifically require that activity by probation officers, and
there's no specific statenent in the | aw that says what
probation officers should do. There's a requirenent on the
treatment prograns, that a report be submitted to the courts
and to the probation offices, but there's no additiona
requi renent on the probation officers to do anything with
that report.

Qbviously, to the extent that they do sonmething with
that report, we believe it would be in conjunction with their
responsibilities in enforcing their terns and conditions of

probation and that they would be, essentially, using that
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information in their duties to enforce the penalty for the
crime, which is the probation requirenents.

In our judgnment, this is not a state reinbursable
mandat e, and we woul d nmake that reconmmendation to you.

CHAI RPERSON PORINI:  For clarification, this receipt
issue is not a mandate, but you don't disagree with the other
two items?

MS. STEWART: Right. That's correct.

CHAI RPERSON PORINI:  All right.

Questions from nenbers?

MR, SHERWOOD: | would just like the staff to
conment on that |ast issue.

CHAI RPERSON PORINI: M. Scribner?

MR. SCRIBNER: Sure. First, the 273.1,
subdi vision (d), it requires, likew se, the treatnment program
to provide these reports; however, they have to go sonewhere,
and sonmeone has to do sonething with them So, from our
point of view, it would be the probation departnent that
woul d be handling and doing the care and recei pt of these
reports.

As far as the second issue that -- it seens to go to
the penalty that was assessed agai nst the defendant. 273.1
is drafted in such a way that these reports are one of the
things, in staff's view, that the county probation

departnments woul d use, as an inspection tool, to ensure that
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t hese abuser treatnent prograns are actually operating under
the requirenents in the Penal Code. So the reports kind of
do a dual duty kind of activity there, but the staff found
that that should not limt reinmbursenment for that activity,
because -- and M. Wight can further go into that, but I
believe that, based on the | anguage of the Penal Code, that
the county probation departnments would use that as a tool to
make sure that there is conpliance with the | aw,

CHAI RPERSON PORINI: M. Mller?

MR. M LLER: Thank you, Madam Chair

We woul d just note, in response, that while it may
wel | be that county probation departnents will use the
i nformati on they get from nonitoring the defendants who
enlist in the program that that, in our view, is an
i ncidental use of the information; the primary goal, here,
has to be to protect the public fromthose convicted of very
serious crines.

We believe that nonitoring their progress through
this treatment programis an integral part of doing that and
we feel that it's very nuch part of the crines and
infractions responsibility that are inposed on the county.

CHAI RPERSON PORINI:  May | ask a question?

In the earlier discussion, Ms. Stewart, you stated
that the courts request the report or --

MS. STEWART: The law requires that the treatnent

VI NE, McKINNON & HALL (916) 371-3376
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prograns provide a copy of the reports, periodically, to the
courts and the probation offices; that's the only requirenent
in the | aw
CHAI RPERSON PORI NI :  Thank you.
MR. BELTRAM : Madam Chair, are you ready for a
noti on?
CHAI RPERSON PORINI:  Certainly, M. Beltram.
MR. BELTRAM : | would nove the staff
reconmendat i on.
MR. SHERWOOD: | would second it.
CHAI RPERSON PORINI:  All right. W have a notion
and a second.
Is there any discussion or questions?
(No response.)
CHAI RPERSON PORINI:  Role call, please.
H GASHI : M. Beltram ?
BELTRAM :  Yes.
HI GASHI : Ms. Hal sey?
HALSEY: Aye.
H GASHI: M. Lazar?
LAZAR:  Aye.
H GASHI : M. Sherwood?
SHERWOCD:  Aye.

H GASHI : Ms. Steinneier?

> » 3 5 » » » » D B

STEI NVEI ER: Aye.
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MS. HIGASHI : Ms. Aronberg?

MS. ARONBERG.  Yes.

M5. HIGASHI : Ms. Porini?

CHAI RPERSON PORI NI :  No.

MS. HIGASHI: Motion carries.

CHAI RPERSON PORI NI :  Thank you. Okay.

MS. HIGASHI: We now get to shift gears. W' re now
up to Item6, and this is an ancient test claim

This itemw |l be presented by Sean Aval os of our
staff.

CHAI RPERSON PORINI:  All right. Staff?

MR, AVALCS: Good norni ng.

"School districts are required under prior law to
provi de a m ni mum nunber of physical education instruction
hours to pupils. The clainmnts, Sweetwater Union Hi gh School
District and Bakersfield City Elenmentary School District,
all ege that the subject test claimlegislation adds a new
reporting and conpliance requirenent for the Superintendent
of Public Instruction to determ ne whether districts are
actually providing their students with the statutory m ni num
hours of physical education.

"Furthernore, in response to comments by the
Department of Finance that the test claimis premature,
claimants state that the test claimprocess does not require

an inpact, only that there is or will be an inpact, and
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anticipate that the statute will be inplenented as part of
t he Coordi nated Conpliance Revi ew.

“I'n their response to the draft staff analysis,
Department of Finance asserts that under the gender equity
review portion of the existing Coordinated Conpliance Review,
school districts are already required to devel op conpli ance
docunentation that would enable themto neet the requirenents
of the test claimlegislation.

"The California Departnment of Education has not
subm tted a response to the test claim however the bil
anal ysis contains comentary that California Departnent of
Educati on ' Supports the bill and will be able to add this
review requirement to the existing Coordinated Conpliance
Revi ew. '

"Staff concludes that the test claimlegislation
i mposes a reinbursable state mandated program for activities
necessary for reporting on conpliance with physical education
requi renments. Accordingly, staff reconmends that the
Commi ssi on approve this test claimfor the new activities as
listed in the conclusion on page 8 of the staff analysis.

"Al t hough staff recomrends approval of the test
claimat this tinme, the actual reinbursement period for any
of the above activities, including training and devel opi ng
addi ti onal recordkeepi ng procedures, should begin no earlier

than the date that the school district receives docunentation
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fromthe California Departnent of Education that their
district is specifically selected to participate in physica
education conpliance reporting."

W Il the parties and representatives please state
your nanes for the record?

MR, HENDEE: Lawrence Hendee, Sweetwater Union High
School District, co-claimnt.

MR. STAPLEY: Wayne Stapl ey, Bakersfield City Schoo
Di strict, co-claimnt.

MR BELL: Jeff Bell, Departnent of Finance.

MS. TAYLOR: Barbara Tayl or, Department of Finance.

CHAI RPERSON PORINI:  All right. Claimnts, would
you |ike to begin?

MR. HENDEE: Law ence Hendee.

I'"'mhere just to stipulate ny support for staff's
anal ysi s.

MR. STAPLEY: Wayne Stapl ey.

| like to agree with the conclusion and the
recommendati on of staff.

CHAI RPERSON PORINI:  All right. Departnent of
Fi nance?

MR. BELL: Yes. Hi.

We have three basic points in our initia
presentation. First, we do not concur with the staff

analysis or the claimants in that the new | egislation
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requires themto submt a report to the Departnent of
Education, and, in fact, the bill actually stated that they
shall report to the Superintendent of Public Instruction in

t he Coordi nated Conpliance Review," so preparing a report was
not in the statute; it's been interpreted into the statute,
and, thus, we do not concur with that as a requirenent.

The other portion of the statute, however, also
states that they will do this reporting in the Coordinated
Conpl i ance Review, and |'ve handed out to each of you a copy
of what is in the existing Coordinated Conpliance Review from
the Departnent of Education. This is their gender equity
portion.

And if you'll note, on the second page, Roman
Numeral 111, (g)(8) requires that they look at -- in their
review, that the departnent |ook at all the students in
el ementary school s, grades one through eight, participate in
physi cal education progranms for a total of not |less than two
hundred mnutes within each ten school days; it also lists
t he high school requirenents.

And then, at the bottomthere, you'll note in that
bl ock that it cites the Education Code references, which are
51222 and 51113, looks like there's a typo there. This
reference docunent al so states how the coordinated conpliance
reviewer is to determne to what extent the school district

is conplying with the existing | aw.
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And it notes, if you'll note in the second section
there, that they're to review the |Iesson plans for each
teacher whi ch docunment total mnutes and exclude recess and
[ unch peri ods.

And then, finally, over on the third section there,
it shows how districts can achi eve conpliance with these
requi renents that are in existing | aw

G ven that this gender equity review al ready happens
to cover the same code sections that this -- that the bil
that is in contention covers, we believe that the existing
process woul d al ready take care of the requirenments that are
listed in this mandate test claim And we al so note that,
per haps, the only change that woul d have to occur was that
the Departnent of Education could change this review guide to
say "Physical education and gender equity review, " and then,
in doing so, they would cover both bases by just changi ng the
title of their existing document.

And then the final third point we have is that the
claimants had indicated that there woul d be a cost associ ated
with the preparing of the corrective action plan, and the
exi sting CCR process requires a district to, if they're found
out of conpliance, come into conpliance within 45 days; and
if not, then to submt a request for an extension of six
nont hs.

This legislation would actually allow a district to
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be out of conpliance, and I'mreading on 51223.1(d) that they
woul d be able to issue a corrective action plan within one
year of this being found out of conpliance. So this

legislation is actually nore | enient than the existing CCR

process.

So those are our three main points in this test
claim

CHAI RPERSON PORINI: Al right.

Questions from nmenbers?

MR, BELTRAM : Does staff have any comrents on this
one?

MR, AVALCS: | guess our only concern would be that
while -- that if we were to assune that all the requirenents

are being covered under the gender equity, under the gender
equity CCR, the concern would still be that CDE says, in the
devel opnent, that it stands prepared to add physica
education reporting as an additional report to the CCR

So our concern would be that, say, in the next --
instead of SPI -- or the next SPI would say, well, | want to
add -- | want to add a different -- an additional reporting
requi renent to the CCR, then they would add this form And,
too, the CCR woul d say physical education reporting, and then
the school districts would be responsible, at that time, to
actually fill out another formto the CCR, and we're not

sayi ng rei nbursenent, now, for what the activities are
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i nvol ved with the gender equity portion. If no action is
taken by the SPI, there would be no rei nbursenent; but, if
the SPI or the CDE requires additional reporting, then
there's no -- or the CCR, then, at that tinme, we would say
that the mandate is reinbursable.

CHAI RPERSON PORINI:  All right.

Questions from nmenbers?

MS. JORGENSEN. And | would like to point out that
while there may be a requirenment for the gender equity, this
section provides the test claimlegislation -- 51223.1(a),
subdi vision (b) (1), states that "each school district
sel ected by the Superintendent of Public Instruction pursuant
to paragraph two shall report to the Superintendent of Public
Instruction and the Coordi nated Conpliance Review as to the
extent that it's in conpliance"; so, here, they're asking for
nore. They're not just saying fill that out with the
record. They can conme forward and ask any questions that
they want, so, then, it may not be there.

Subdi vi sion 2 al so provides, "the Superintendent of
Public Instruction shall select not |ess than ten percent of
the school districts so the state can report conpliance. The
school districts selected shall provide a random and accurate
sampling of the state as a whole, and, for purposes of
determ ning conpliance with these provisions, the

Superintendent of Public Instruction shall not count the tine
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spent in recesses and lunch activity."

What |'mtrying to point out is that this is
sonet hi ng above and beyond what the CCRis. And, after they
get their CCR, they can't say, well, wait a mnute, we're
ready, now, to look at this and we want you to conply with
this. So, while sone of the basic informati on may be covered
under current law, this is sonmething additional that the
Superintendent of Public Instruction can request.

CHAI RPERSON PORINI:  So may | ask: Are you then
argui ng that there would be an offset, since you' re saying
that some basic information is covered?

MS. JORGENSEN. No. I'msaying -- |'m saying
there's two things. First of all, they have to be in the

CCR; they have to conply with this. But, here, further

i nstructions may cone down to ask them-- well, we're not
quite sure what these -- it's not clear. They have the power
to ask questions, that there will have to be some work --

there may be some additional work to respond to the
questi ons.

So, yes, they do file their CCR but this gives them
the authority to ask other questions that may not necessarily
be covered by that.

CHAI RPERSON PORINI: M. Bell, then Ms. Steinneier.

MR, BELL: Yeah. | just want to point out on that

| ast comrent. Actually, existing |aw, 51223, already
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requi res the exclusion of recesses and |unch peri ods.

MS. JORGENSEN. | was just pointing that out, just
as to what they need to do. The point | was trying to nake
is that they can cone forward and ask for additiona
i nformati on. They can ask themto explain how they came up
with the CCR, but, really, what they're trying to do is
they're trying to focus on -- the intent of the statute is t
see, if | can read the intent, it nost -- the certain
validity of things. Currently, |aw mandates two hundred

m nutes, according to the March 1974 report on di sease

contr ol

The percentage of children and adol escents who are
overwei ght has nore than doubled. | nean, therefore -- it
goes on, "It is, therefore, the intent of the Legislature

that all children shall have access to high quality and
conprehensi ve and devel op the appropri ate physical education
program on a regul ar basis."

So, when |I'mlooking at that, what's the fair --
they're looking to the analysis to see what problens can be
done or what can make it better. So it's not necessarily
just conpliance with the CCR

CHAI RPERSON PORINI:  Ms. Steinneier?

M5. STEINMEIER M. Bell, your questions -- it's
very logical that the Superintendent of Public Instruction

woul d just combine these two issues. Unfortunately, logic
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doesn't always follow fromthe Superintendent of Public
Instruction. |If they see it as a discrete |aw, they may

create it as a discrete report. And, obviously, the audit is

only going to be added onto -- what, about ten percent -- ten
percent of the school districts, and it will be done after
t he CCR

So, undoubtedly, even though sonme of the basic
i nformati on might be there, there's still -- there's nore
staff time involved in generating, yet, another report.

I have a question, too, that | realize that there's
atinmne line to be followed here, and that's why we need to
decide if this is a mandate or not. M question is: \Wen we
come to the PPs and Gs, we nay have to suspend that unti
t he Superintendent of Public Instruction does sonething to
create actual costs. And is that going to generate any
probl ens?

And ny question is for the staff.

CHAI RPERSON PORI NI :  Pat ?

MS. JORGENSEN: | believe we can't do that. | nean
it -- it's kind of interesting here. This is what staff
pointed out. W were surprised that there's been no -- that

this hasn't been put into place. Qur mandates |aw does
indicate that if you can find a mandate that there's a
possibility that there will be costs nandated by the state,

and that they will neet the threshold of $200.
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And, again, | think maybe there's a few areas that
we could look at. W could probably | ook at training. But,
agai n, without knowi ng what questions are going to be asked,
| think it would be difficult, so | think, yes, we would have
to put the PPs and G s on hold.

MS. BERG | have a question, also

MS. STEINMEI ER:  COkay. Can we |let M. Hendee
coment and then the school district?

CHAI RPERSON PORI NI Yes.

M . Hendee?

MS. STEI NMEI ER: Because nmy question is also to him

MR, HENDEE: 1'd like to point out that the
1999/ 2000 training manual is now out, which neans that the
provision is in this, on page 167, and so it is going to be
part of the upcoming audit, if you will, to the CCR for the
school districts for 2000 and 2001, so that is already out.

MS. STEINMEI ER:  So we know what will happen, but we
don't have all the details about what night be included yet?

MR. HENDEE: No. | don't know the details about
what they're going to ask, and so forth, but the requirenent
for the test is there.

MS. STEINMEIER:  So you anticipate sonmething is
com ng?

MR. HENDEE: Ri ght.

CHAI RPERSON PORINI: M. Bell.
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MR BELL: | just want to reenphasi ze the point
that, despite the concerns that |'ve heard thus far, the
statute does not require the preparation of a report. It
requires themto report; it shall report versus shall prepare
a report. So "report"” can be a variety of things and it
doesn't necessarily nean they have to -- if they already have
these existing docunents, as listed here in the current plan
where they're reviewi ng the | esson plans for teachers and
showi ng the total minutes already provided in physica
education, it seens like a junp to say they're now --
al though we're already checking this in the equity review,
we're going to have to create a report to show that.

I don't think that the statute defends that.

CHAI RPERSON PORINI:  All right. M. Hal sey?

MS. HALSEY: This is for the staff. Would your
concl usi ons or recommendations -- would you consi der anendi ng
themto offset for any report or docunent that woul d already
be prepared, such as gender equity, so that in the event
they're required to report and use this or in preparing
information that this constitutes an offset fromthe actua
costs?

M5. JORGENSEN: If | can respond to that, usually in
our paraneters and gui delines, we do provide that there shal
be offsets -- there should be offset costs for sonething that

ought to be prepared. And | guess the way that staff
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envisioned this is this would be -- there would be the tine,
probably, having to go through to review the report that
they' ve already prepared, the tinme spent on actually the cost
to respond to the questions of the -- that the Superintendent
of Public Instruction mght reach, and so | agree with you
that the report would be there, but, possibly, sonething
could be put in there to indicate, if you adopt it, say, to
the extent these costs are not probably covered under any

ot her mandate in conmplying with the CCR, that probably can be
done.

CHAI RPERSON PORINI: M. Hendee or M. Stapl ey,
maybe you can -- it dawned on ne everyone here has not gone
t hrough a Coordi nat ed Conpliance Review.

Do you prepare a variety of reports or does the
Department of Education send in a team of people who sit down
for sone days on end, as | understand it, and review | esson
pl ans, that sort of thing?

MR. HENDEE: Well, there is a teamthat conmes in to
each district, and each district receives this the year prior
to when they're going to have the audit so they know what the
teamis going to be | ooking for, and they prepare their
records and get themready to respond to that, and that's,
precisely, what we're tal king about on this particul ar
Education Code is that there will be additional preparation

time to get the materials ready for that teamto cone in and
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revi ew.

CHAI RPERSON PORINI: M. Beltram ?

MR, BELTRAM : Does the teamreview this gender
report? |Is that part of this review?

MR, HENDEE: Yes.

MR, BELTRAM: Ckay. |I'ma little concerned, Pat,
in your comment, that the Superintendent can ask -- fromthis
review, can ask additional questions, | guess.

MS. JORGENSEN: That's the way that we understand it.

MR, BELTRAM : Well, | nean, isn't that true of any
audit? People are going to ask questions.

MS. JORCENSEN: Well, that is true. That is true.

| guess the thing that's unusual here is that not every

school district will know this is going to happen, so this is
going to be a random-- the way | understand this, it's going
to be a random picking of the school district. | nean, isn't

it in addition to -- the audit in addition to the CCR?

MR. HENDEE: Well, | can't -- | can't stipulate that
every district won't know, because | don't know how the
State Departnment selects the districts. They select every
four years. You get a review and | don't know whether it's
the sane districts every four years or whether they m x them
up. | don't know that.

But the bottomline on this is that -- what a

district has to do in order to defend itself relative to why
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a student is not receiving two hundred m nutes of instruction
is to evaluate why they aren't, and that's sonething that's
new. We'll have to report that to the state, or the
superintendent, and so these are all the additional steps
that a district has to go through in order to -- in order to
pass their conpliance review

CHAI RPERSON PORINI: M. Bell.

MR, BELL: And, just to respond to M. Hendee's
statement there, under the gender equity program they would
al ready have to respond to why the students were not in
conpliance and their physical education wasn't -- so this is
the existing CCR, they would already have to nake that
response.

MR. HENDEE: | would disagree with that fromthe
st andpoi nt of the 1995/96 training manual on page 205, excuse
me while | funble around here. [|'msorry, 207.

The only thing in the gender equity review portion
of the CCRis the provision to test -- the conpliance item
test is to establish that physical education classes are
guot e/ unquote "for education." It's the only thing that
refers to physical education. So that's the only requirenent
that existed in 1995/ 96.

And | don't see -- | don't see anything on this that
tells me where this cane from Wat year is this fron?

MR. BELL: It's in the lower |eft-hand side. It's
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the --

MR, HENDEE: What does that say?

MR, BELL: It says, "Coordinated Conpliance Review
Qui de -- Training CGuide, 2001/2002."

MR. HENDEE: That would be reflective of this item
right here, which is brand new. This -- to tell you exactly
what this says, on page 167, it's labelled as "New, " it
ref erences Education Code 51223.1, and it says, specifically,
that "the conpliance itemtest is to determ ne that all
students in grade one through eight participate in physical
education prograns for a total of not |ess than two hundred
m nutes within each ten school days."

MR. BELL: Right.

HENDEE: And that's brand new.
BELL: \What year is that one?

HENDEE: That's 1999/2000. |It's right here.

» » 3 3

BERG If | may -- um Carol Berg, Education
Mandat ed Cost Networ k.

What's very critical here is that we don't m x up
documents that are current for 2000/2001 with those that were
not created yet in 1995. You nust | ook at what the statute
added, and that is reflected in the document that M. Bell is
citing. Those are current statutes, after the | aw

CHAI RPERSON PORINI: M. Bell, any comment?

MR. BELL: Just one comment. Since -- and
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recogni zing what Ms. Berg just stated, since this hasn't been
i mpl enented yet, since the physical education portion has not
been i nmpl emented yet, this document would seemto be
appropriate for the existing gender equity review plan and

t he physical education requirements associated in it.

There's nothing that governed 1998 since they hadn't

i mpl enented it at the Departnent of Education yet.

This is the current docunment, though, show ng what
they would require in physical education for equity review.
So, given that --

CHAI RPERSON PORINI: Al right. So you're saying
that the docunent that you passed out to us went to sone
portion of schools that participated in their CCR review in
19987

MR. BELL: No. | do not know to what extent the
Department of Education distributed this docunent. This is
what they gave us when we asked for it.

CHAI RPERSON PORINI: M. Sherwood?

MR, SHERWOOD: It would seem like, since we go back
to '95, like Ms. Berg indicated, and now we're talking about
a 2001 -- 2000/2001, that we've got two different issues
now. Possibly the 2001 i ssue may overlap and create sone
of fset, possibly, but it would seemlike for '95 to 2000 we
don't have that situation, if we can't prove that this

document was in effect before 2000.
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It seens very clear to me there. |'m assuning that

this is a mandate. But, even when you get the overlap, like
the 2000 and 2001, wouldn't you agree that they still have to
prepare a report? Well, no, he wouldn't agree to preparing a
report.

MS. BERG He woul d not agree.

MR, SHERWOOD: But he woul d have to say that they
still have to be involved in a process related to this
current issue.

CHAI RPERSON PORI NI': Just a noment, M. Cunni ngham

MR, CUNNI NGHAM  Thank you.

MR, SHERWOOD: And | guess it's logical to ne that
that does lead, to nme, to sonme type of a report, so it would
just seem like maybe, to me, we're |looking at a mandate here
with a P and G offset, possibly, possibly related to 2001 and
on.

CHAI RPERSON PORINI:  All right. You're joining us a
little late.

MR, CUNNI NGHAM  Yes, | am Jim Cunningham |I'm
with the San Di ego Unified School District.

The statute cane first and said we had to have a
report as part of the CCRs. This is the report in the
CC and Rs that the statute wants. This is the Departnment of
Educati on sayi ng okay, we've |ooked at the statute, this is

what we want as part of the CC and Rs. Pursuant to that
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statute, this is the report. It wasn't preexisting; it
didn't exist before the statute came in. The fact that it's
now -- the Departnent of Education said fine. W |ooked at
the statute. W figured out what we need to do to inplenent
that statute and here it is.

MS. BERG That's not the report

MR. CUNNI NGHAM  Well, it's the CC and Rs that we're
tal ki ng about.

M5. BERG  That's right

MR, CUNNI NGHAM  The 2000/ 2001 -- yeah, this, sorry.

MR, BELTRAM : Do we have that page that was pointed
out to us in our material?

MS. JORCENSEN: This is what we -- this is what was
passed out to you, and, if you | ook at the bottom here --

MS. BERG It is not in your materials

MS. HALSEY: What we have isn't even published. W
have a fax --

MR. BELTRAM : That's right.

CHAI RPERSON PORINI:  No. | think that it is.

MR. CUNNI NGHAM It is. It is.

MS. BERG It's in the training manual that was just
printed.

CHAI RPERSON PORI NI :  That was just printed.

MS. HIGASHI: The staff analysis noted that

Department of Finance had made that argunent, that they had
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not given us any docunmentation to support their argunent
which is why this docunment was given us to us today.

MR, BELL: Which is why | provided it.

MR. SHERWOOD: Madam Chair?

CHAI RPERSON PORINI: M. Sherwood?

MR, SHERWOOD: That report you're referring to, is
there an exanple of this report?

CHAI RPERSON PORINI:  You held up a docunent,
M . Cunni ngham

MR, SHERWOOD: You held up a docunent.

MR, CUNNINGHAM |I'msorry. | was holding up the
wrong docunment. It's this, which is part of the training
gui de for '99/2000, and this is where -- | think
M. Bell's --

MR, BELL: Qurs is a different year.

MR. CUNNI NGHAM  Theirs is 2000/2001, but this is --
agai n, where the Departnment of Education said fine, we | ooked
at the statute. We're going to figure out what we need to
add to the CCRs. Here it is.

MS. BERG And here it is.

MR, CUNNINGHAM So this is inplenmenting that
statute.

MR. SHERWOOD: And it's in the current report?

MR. CUNNINGHAM Yes. And it was not in existence,

as M. Hendee testified, in '95/96 when the statute when into
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pl ace, so there is no offset. This is the report that we are
doing as part of the CCRs. |It's new.

MR, SHERWOOD: And the report that the Departnent of
Finance is referring to will be in the next publication?

M5. BERG | believe that's what they have. | think
they have the next iteration.

MR. CUNNI NGHAM  The next iteration of the same --
for those people who will be going through this review
process in the 2000/2001 year

CHAI RPERSON PORINI:  So is there anyone who has been
subjected to the -- in the edition that you have, have people
gone through that Coordi nated Conpliance Revi ew?

MR. CUNNINGHAM | don't know that answer. As far
as the PPs and Gs that were raised earlier, if sonebody has
no cost, they'll file no claim so | don't know that need to
have any limting language in the PPs and Gs; it's just that
you can't file a claimunless you' ve had costs. So those
school districts who have not gone through this process wll
not file a claim

CHAI RPERSON PORINI: M. Bell, you had a comrent?

MR, BELL: | was just conparing the two docunents.

CHAI RPERSON PORINI:  Okay. All right.

Ms. Steinneier?

MS. STEINMEIER:  We have two problens here: One, is

it a mandate? And then, obviously, the P's and G s question
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is a very conplex one, and we're not going to solve that
today or anytine real soon, so I'd |ike to nove the staff
recomendat i on.

CHAI RPERSON PORINI:  All right. W have a notion.

Is there a second?

MR. LAZAR |'ll second it.

CHAI RPERSON PORINI:  All right. W have a notion
and a second.

I's there further discussion?

MS. HALSEY: | have anot her question.

CHAI RPERSON PORINI: Ms. Hal sey?

MS. HALSEY: This gender equity, there's not another
statute that requires gender equity reporting separate and
apart fromthis physical education requirement?

MR, BELL: Actually, | believe there is. 1'd have
to get back to you on the exact statute that is the gender
equity requirement. | was just noting the physical education
portion within it and then cited Educati on Code references.

MR, CUNNI NGHAM  Yeah. | think what they did is
t hey expanded the scope of the gender equity review to
i nclude the things that the statute requires.

MR. BELL: That's right.

CHAI RPERSON PORINI:  So M. -- I'msorry.

Ms. Hal sey?

MS. HALSEY: So has that been -- has that been
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funded, that mandate for gender equity, or is that another
case?

BERG It's not a separate statute.

HALSEY: It's not a separate statute?

BERG. No. No.

2 5 5 b

CUNNI NGHAM | don't think so.

M5. BERG It has been added into as new, in this
manual , to neet the requirenments of the statute that's in
front of you today, and that's what we're asking you to
decide: 1s this a mandate or is it not?

MS. HALSEY: Ckay. And | guess ny question is: |Is
there another statute that also requires this, where this
gender equity --

M5. BERG My answer to that is no; only here.

MR, BELTRAM : But the gender section is in that --

MR. BELL: There is a section of the Education Code
t hat does cover gender equity and --

MR. BELTRAM : Does it ask for the same thing?

MR. CUNNI NGHAM  No

M5. BERG No, it does not

CHAI RPERSON PORINI: M. Bell, do you have that?

MR. BELL: Yeah. I|'mreading as fast as | can
I"mreading quickly. It is not in the |evel of detail that
is listed in the code section referencing physical education

CHAI RPERSON PORINI:  All right. Is there --
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M. Beltram ?

MR, BELTRAM: So we couldn't satisfy the
superintendent by just witing on top here, "This is our
response to" --

M5. BERG No, M. Beltram. This is a new effort
and it will require new reporting, new research in
preparation, if you are sel ected.

CHAI RPERSON PORINI: Al right. Further questions?

(No response.)

CHAI RPERSON PORINI:  All right. W have a npotion
and a second.

May | have role call.

MS. HIGASHI: Ms. Hal sey?

M5. HALSEY: I'msorry. Can | have clarification o

t he notion?

MS. HIGASHI: Staff reconmmendati on.
MS. HALSEY: Aye.

MS. HHGASH : M. Lazar?

MR, LAZAR  Aye.

MS. HIGASHI: M. Sherwood?

MR SHERWOOD: Aye.

M5. HIGASHI : Ms. Steinneier?

MS. STEI NMEI ER: Aye.

MS. HIGASHI: Ms. Aronberg?

MS. ARONBERG  Yes.
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M5. HHGASHI : M. Beltram ?

MR, BELTRAM : Yes.

MS5. HIGASHI: Ms. Porini?

CHAI RPERSON PORI NI':  Yes.

MS. HI GASHI: Thank you.

MS. BERG  Thank you.

MS. HIGASHI: For clarification, I'd just like to
make note of this that in the statute there is a requirenent
that after a statenent of decision is adopted, that the
claimant has a duty to file proposed paraneters and
gui delines with the Conmission. There's a penalty attached

if the proposed paraneters and guidelines are not fil ed.

So we will -- once the statenent of decision is
i ssued, we will proceed accordingly and send out those sane
letters. What we would do at that point in time, | believe,

is schedul e a prehearing/informal discussion and deci de how
claimants and interested parties would wi sh to proceed, and
if they would stipulate to hold themin abeyance or to nove
forward, and we'll deal with it when we get to that point in
tine.

CHAI RPERSON PORINI: | --

MS. HIGASHI: There is a duty to file those
paranmeters and guidelines in a certain time |ine.

CHAI RPERSON PORINI: | would like to suggest that

staff contact the superintendent to find out if their yearly
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Coor di nated Conpliance Review schedule -- if they are
actually inplenenting this.

MS. HIGASHI: W can certainly do that.

MR. LAZAR: Madam Chair, can we take a short break
pl ease?

CHAI RPERSON PORINI:  Let's take a short -- let's
take a ten-m nute break.

(Wher eupon a break was taken.)

CHAI RPERSON PORINI:  Okay. Shall we get started
agai n?

M5. HHGASHI: We're on Item 6, test claimon
behavi oral intervention plans --

CHAI RPERSON PORI NI': 7.

M5. HHGASHI: | nean Item 7. This itemwould be --
not that I want to revisit it, but this itemwll be
presented by David Scribner

MR. SCRIBNER: "The Conmi ssion on State Mandates
first heard this test claimat its Septenber 30, 1999
hearing. The Conm ssion voted on a notion to deny the test
claim The nmotion failed on a 3-3 vote. After this vote,
t he Conmission took no further action on this test claim

"At the Novenber 30, 1999 hearing, the Comn ssion
instructed staff to hold this test claimuntil the
appoi ntnent of the seventh nenber. The seventh nenber was

appointed to the Comm ssion in April 2000. Wth a ful
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house, the Comm ssion can now definitively vote to approve or
deny this test claim

"For this hearing, Conm ssion staff made no changes
to the staff analysis and added the transcripts and m nutes
of prior hearings to the adm nistrative record. Staff finds
that state |law requires the use of behavioral intervention
pl ans whenever a student exhibits behavior that interferes
with their learning or that of others. In contrast, under
federal |aw, behavioral intervention plans are one of many
approaches districts may use to address probl em behavior. 1In
ot her words, staff finds that under state |aw, the use of
behavi oral intervention plans, under certain circunstances,
are required, while, under federal |aw, the use of such plans
is not. Staff reconmends that the Commission find that test
claimlegislation inposes reinbursabl e state nandated
activities upon school districts and approve the behaviora
intervention plans test claimas detailed in the staff
anal ysis. "

Pl ease state your name for the record.

MR, TERSTEGGE: M nane is Frank Terstegge.

MR, CUNNI NGHAM  Ji m Cunni ngham San Di ego Unified
School District.

M5. CAFFERATA: |'m Gail Cafferata, Butte County
O fice of Education, SELPA.

MS. MARTI NEZ: Nona Martinez, Departnent of Finance.

VI NE, McKINNON & HALL (916) 371-3376 77



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR, STONE: Dan Stone, Deputy Attorney General for
t he Departnent of Finance.

CHAI RPERSON PORINI:  All right. M. Cunningham
woul d you like to begin?

MR. CUNNI NGHAM  Yes. Thank you.

We ask that you approve the test claimbased upon
the staff anal ysis because of a few m nor corrections that we
described in our Septenber 21st, 1991 -- |I'msorry, 1999
letter, which is at Bates page 881

At the Septenber 1999 hearing, the Comr ssion staff
agreed that these corrections would be appropriate, and I'm
assum ng that there's no change in that position. The
Department of Finance has consistently argued that federa
| aw requires school districts to devel op and i npl enent
behavioral intervention plans with all the bells and whistles
that are spelled out in the regulations that inplenmented the
Hughes Bill (phonetic).

Staff correctly rejects this argunment. Federal |aw
and regul ati ons have never required that the state or |oca
agencies to develop and i npl enent behavioral intervention
pl ans.

Prior to 1997 anmendments to the Individuals with
Di sabilities Education Act, or "IDEA " there was no reference
to the behavioral intervention plan or strategies in federa

| aw or regul ations. The 1997 amendnment in the inplenenting
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of regul ati ons added sone provisions regardi ng behaviora
intervention strategies, that the -- the |anguage of the
U.S. Code is reproduced for you at Bates page 84.

There's a critical difference between state | aw and
federal law. The federal provisions require only that the
| EP team consider, if appropriate, strategies, including
positive behavioral interventions, strategies and supports to
address certain behaviors. The words "consider" and "if
appropriate"” were carefully chosen and they stop well short
of inposing a requirenment. The |IDEA anendnents that came out
in 1997 had -- there were several bills that were pending
before Congress in 1994, 1995, 1996, all of which
qguot e/ unquote, "Were going to add sonething similar to the
| anguage that eventually got adopted, and was not a casua
decision for the Congress to chose the words 'consider' and
"if appropriate."'"

Federal law leaves it to the discretion of the |IEP
t eam whet her or not to consider any behavioral strategy. The
| EP team does not consider any strategy it determines that it
is not appropriate. |If the |EP teamdeternines that it is
appropriate, it considers sone strategy. The strategy that
the | EP team considers may or mmy not include positive
behavi oral interventions.

Finally, if the IEP team decides that it is

appropriate to consi der behavioral intervention strategies,
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there's no requi renent, under federal law, that the | EP team
after such consideration, elected to include a positive
behavi oral intervention strategy in the child's IEP or to
devel op or inplenent behavioral intervention plans for that
child. To consider doing sone act is definitely nuch
different than to require that act.

The Departnent of Finance also tries to argue that
the test claimlegislation/regulations inplenment federal |aw
staff correctly rejects this argunent as well. The Hughes
Bill was adopted in the early 1990's. The regul ations were
adopted in the 1994 tine period. The federal requirenent, if
you think it is a requirenent, in IDEA, didn't cone into
exi stence until 1997. So it's inpossible to have a state |aw
i npl ement a federal requirement, that, if it existed at all
did not exist until seven or eight years after the state | aw
canme into play.

M. Terstegge is the director of the Specia
Educati on for Paradi se School District. He was formerly the
SELPA director for Butte County when we first started this
long road. And M. Terstegge would |ike to add sone
additional testinony regarding the fact that there was no
requi rement prior to 1997.

MR. TERSTEGGE: Thank you. In 1990, the Hughes Bil
was before the Legislature and there was an anal ysis done

by the Departnent of Finance, and |I'd direct you to Bates
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page 641 through 645. The anal ysis was conducted by

Kat hy Gaither, and she correctly indicated that -- well
first of all, when the Departnent of Finance opposed the
| egislation and -- in her analysis, if you | ook on page 644,

under "Analysis,"” first and second paragraph, she says,
"Current |aw does not require or prohibit the use of

behavi oral intervention for special education; however, the
current |aw does prohibit the use of corporal punishment.
Currently, each district that uses behavioral intervention
devel ops their own policy and regul ati ons whi ch nust be
approved by the school board."

She al so indicated that this would be a mandated
cost in the content of her analysis. She said, specifically,
that the regulations that would result fromthe Hughes Bil
woul d be a mandated cost. The regul ations, then, were under
the adoption process in 1992, latter part of 1992, and, um |
direct you to page 649, the analysis that was done by
Carl Rogers (phonetic), and he, at the bottom of paragraph
649, he indicated, again, that the regul ations thensel ves
woul d al so be a nandated cost.

Starting in 1994, there was an attenpt to
reaut hori ze I DEA, which is the federal statute nandating
speci al education, and, if you |l ook at Bates page 585 through
594, you can observe that there was an attenpt to place sone

comment regarding a requirenent for positive behaviora
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i ntervention.

Again, in 1996, on page 609 through 620, there was
anot her attenpt. Both of those attenpts at reauthorization
failed and this behavioral issue was an issue that was fought
out between school folks and advocates and ot her agencies at
the federal level. 1t was associated with the discipline
i ssue, which happened to be a very hot issue, and stil
continues to be a hot issue, in special education |aw.

In 1995, if you | ook at page 581, there was a letter
to the Ofice of Special Education Program the federa
office, that, essentially, offers opinions as to howto
i mpl enent federal law. |f you | ook on page 581, at the very
bottom they state here, "W agree" -- actually, the | ast
sentence in that paragraph, "W agree that part B does not
necessarily require that 1EP for disabled students include
behavi oral nethods/plans."

In 1997, there was a conproni se reached on a nunber
of issues and the reauthorization of | DEA was conpl eted, and,
in there, there was a reference to -- well, it was finally
pl aced, to behavioral interventions, and that is on page 804,
and it says here, "In the case of a child whose behavi or
i npedes his or her learning, or that of others, consider"
underline that word "consider, when appropriate, strategies
to include positive behavioral intervention strategies and

support to address that behavior."
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So, again, there's no mandate; essentially, we're
required to consider the option of behavioral intervention

MR, CUNNI NGHAM  Thank you. | think, as we have
shown, there are no federal requirenents to devel op or
i mpl enent behavi oral intervention plans prior to the 1997
amendnents; and 1997 anendnents do not add a requirenent.
However, even if you were to believe there was sonme federa
requirenent in the 1997 |law, the Hughes Bill on the
regul ati ons go far beyond what you -- you could contenpl ate
it under federal law. And Ms. Cafferata, who's a behaviora
consultant for Butte County, SELPA, w Il discuss nore
i mportant areas in which state | aw exceeds anything that may
even -- that may remptely seem as a requirenent under federa
| aw.

MS. CAFFERATA: Hello. There are several conponents
in the state regulations that do not even appear in the
federal regulations, and, specifically, there's a difference.
The federal regul ations asks that you consider that you woul d
enploy a variety of different strategies if they're deened
appropriate by the |EP team

The state regul ations ask you, in specific
situations, to use a very specific nethodology that's based
on a specific scientific paradigm and that nethodol ogy cones
under the basic pren ses of applied behavior analysis. And,

in the state regulations, it specifically says that you will
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do a functional analysis assessnent. Now, this assessnment is
very different than the assessnent that you would do in
deternmining eligibility or determ ning current |evel of
functioni ng.

Thi s assessment, through a specific prescriptive
process, asks you to determ ne the function of the child's
behavi or and what purpose it's serving for himand then to
mani pul ate a variety of variables in order to determ ne
whet her or not your hypothesis regarding that function is, in
fact, correct or incorrect.

And then state regul ati ons asks that you -- after
you conplete this assessnent, that you devel op a positive
behavi oral intervention plan. And that plan, again, is based
on the specific nethodol ogy, applied behavior analysis. And,
included in the regulations, it outlines very clearly what
not only is contained in a functional analysis assessment but
what is also contained in your positive behaviora
intervention plan, and it has to include nine-plus specific
component s.

One of those, the very first one, is it's -- | think
the language -- |I'msure it's positive strategies. And not
only does it use that |anguage in the state regul ations, but
it outlines those strategies that are acceptable as positive
strategi es.

Sonme of the other things that -- I'd like to
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hi ghl i ght just a couple things of those nine conponents of a
positive behavior intervention plan that make them so
different than the federal regulations. One is the way that
you're required to gather your data. It outlines that you
have to use three specific sources, and those sources are
interviews with significant others, review of significant
records, and concrete data collection based on observation
And t he observation entails a real specific process. | nean
you just can't visit the child one day in one environment.
You have to collect data on the specific behavior, the

ant ecedent, what happens before the behavior, and the

consequence, what happens afterwards, in all the environnents

of the school day and all of the tines of the week. So it
entails about an entire week of observations that are very
prescriptive and clinical, and then a specific anal ysis of
that data to determine what the function of those -- that
behavior is, or multiple behaviors.

The plan takes it another step beyond the anal ysis.
You have to have a specific way of collecting data that's
going to indicate that your plan is, in fact, teaching the
child the behavior that is a replacenment for their
i nappropriate behavior. It outlines a process for the IEP
teamto judge the efficacy of your plan; and, if it is not
effective, it charges the IEP teamwi th a process to go

through to redo your assessnent and update your plan.
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I"mgoing to leave it at that, because |I could get
into a huge behavioral |ecture here. One other difference
that is really significant is that the | DEA or the behavior
i ntervention case manager, or the BICM -- | believe
Department of Finance cane to the sane conclusion in 1992,
and that was Bates page reference 649 to 650, that the
Behavi or Intervention Case Manager, BICM was an additiona
requi renent that they added to the IEP teamin the case of
seri ous behavi or problens.

Well, that seens fairly sinplistic; however, the
state regulations outline the roles and responsibilities of
that BICM and they're considerable. They don't have to
actually do the assessnent, nor do they have to do the
i rpl ement ati on of the subsequent plan, but they are
responsi bl e for assuring that the process, the nmethod, of
functional analysis assessnent is followed and that the plan
is inmplemented using best practice for positive behavioral
i nterventions.

So they're, actually, a case nmanager for the
behavi oral piece.

The other piece that you don't find in state --
rather, federal regulations, are the requirenments that the
state has regardi ng emergency interventions. They outline,
specifically, what school districts may and may not do in

response to energency interventions, and it outlines and
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defi nes exactly what an energency constitutes.

The state regulations also require that |ocal SELPAs
outline which responses school personnel may nake in response
to an emergency. State regulations, additionally, require
SELPAs to provide training to staff in those energency
responses.

Un -- and, lastly, | think regarding the energency
interventions, the state regulations require a system of
ongoing training, very simlar to CPR requirenents, training
to be -- training to provide CPR. The training for
managenent of assaultive behavior is required to be done
initially, and then we have to do it, a recertification, on a
clearly basis; and that's significant.

Federal regul ations have no nention of energencies
or acceptable responses to energencies or training that staff
nmust receive to respond appropriately.

CHAI RPERSON PORINI:  All right. Departnent of
Fi nance?

MR, CUNNINGHAM |'msorry. M. Terstegge has one
ot her comment on the difference that state |l aw has -- excuse
me -- with respect to the SELPA pl ans.

MR, TERSTEGGE: Yes. Gil nmentioned many of the
requi renments. This all has to be included in the SELPA | oca
pl an, which is reviewed every four years, and, essentially,

spells out the activity and rel ationshi ps anong the schoo
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districts and county office of education in nost SELPAs.
This, essentially, required a trenendous amount of pl anning
and devel opnent in working out this whole process. W had
to, essentially, include all of the details that Gail worked
out plus, essentially, the procedures as to how we're going
to carry those details out, and any other requirenments there,
so there was a burden al so placed at the SELPA |l evel in
bringing this in line with the | ocal SELPA plan.

CHAI RPERSON PORI NI :  Departnment of Finance?

MR, STONE: Good norning. Dan Stone. It still is
nor ni ng.

My intention was to be relatively brief on this
subj ect because we did have a hearing about a year ago in
which the parties' contentions were discussed at some
length. But, in view of the comments of claimant, | did want
to at |least highlight the principal points that the
department has made before.

First of all, federal law, the |IDEA, the equa
protection guarantees, are not found only in specific
regul ations in the statute; of course, there are departnental
interpretations in federal departnents. And another
framework in which the federal |law is explained and
interpreted is the courts.

What ever the Departnent of Finance nay have said

with respect to early legislation, we have cited the
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Commi ssion to several federal cases, or at |east cases
brought under the federal law, in which it was determ ned
that these behavioral intervention prograns are required
under federal |aw

These preceded the statute that's being chall enged
here. One is the Creneans case, which was 1993. These are
all in our initial brief, by the way, which | believe starts
at Bates 107. A second is the Oherti case, a 1992 case in
New Jersey, wherein |ocal school districts were sued under
federal law for their failure to include -- in an | EP, which
of course, is the principal structure of the federal specia
education program they failed to include an appropriate
behavi oral intervention programfor a child that appeared to
be in need of one, and the court said that, therefore, they
vi ol ated federal |aw

And when, under federal law, a certain program or
i ntervention or approach to a student is required, it has
al so, to be, of course, incorporated specifically within the
| EP, the individual educational plan, for that student.
That's federal |aw, too, under the Chris D. case, as well as
the Cremeans case, that makes that clear. These were al so
cited in our initial brief.

So, when they say there was no federal requirement
and then point to a specific statute or a specific

U.S. Departnent of Education regulation, they're sort of
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cl osing the scope of the Commi ssion's view unrealistically.
You have to |ook at the federal law as it's interpreted and
applied by the court. And, when you do, you'll see that
behavi oral intervention prograns were, in fact, included
under federal |aw long before the 1997 federal anmendnments, to
whi ch M. Cunni ngham referred.

And even as to those anendnents, in 1997, Congress
made it very clear, in the House reports we cited, that those
were clarifying anendnents, to nmake it clearer to people what
the federal requirenments are, because there was sone
confusion. They al so sought to consolidate, in one section,
one provision, the requirenents that were, in sone cases,
defined by the courts and in other cases defined el sewhere in
the statute. But it was clarifying. They didn't say we're
addi ng sonet hi ng new now that you've never had to do before.

Simlarly, with respect to the comment that state
law requires you to follow up and to nmake sure that the plan
is effective, and if it isn't to change it, of course federa
| aw requires exactly that kind of thing. The main federa
requirenent is to ensure, in an ongoing way, that specia
education students receive a free, appropriate, and
meani ngful public education

If you say at the outset, when the child first cones
to you, say in the third grade, that she needs X, Y and Z, as

far as special education prograns, and then never pay anynore
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attention to her until she graduates from grade school or
graduates from junior high, you' re not obeying the federa
law. O course, there has to be ongoing nmonitoring. And if
those prograns initially assessed as bei ng needed by that
student aren't working and she's not getting the meaningfu
education that she needs or if she's disrupting the education
requi renents of fellow students, then, of course, under
federal |aw, you have to go in and revise it. You have to
reassess what the problemis and revise your approach to it
so that it will be resolved.

Al so, as we pointed out before, and there's a
comment at Bates 129 in our brief, the state -- to chall enge
the state statute, and the subsequent regul ati ons were
enacted as part of a settlenment for a |awsuit brought
agai nst, | believe, the Superintendent of Public Instruction,
under federal |aw, suggesting that sone nethodol ogy used by
California to intervene in these kind of behavioral problens
was i nappropriate, under federal [aw, and the parties agreed
that this statute and these regul ati ons woul d provi de
appropriate assurance, under federal |aw.

Al so, we pointed out that the federal law is not al
inclusive; it goes to nmy point about court interpretation
But, in addition to courts, the federal |aw specifically
contenplates -- it states that it will add, what they call

"detail and shading." |In sone cases, the federal lawis very
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skeletal. Here, you have a reference that free, appropriate
education includes related services, and the federal |aw
lists some, but it's quite specific that the list is not
exclusive, that there are other related services, that you
can imagi ne, that would logically followin an effort to
provi de the appropriate education to these special education
students.

This falls within related services and it is exactly
what's the federal |aw contenplates. |It's the state's effort
to add the requisite detail and shading and to be certain
that there's sone uniformty in the state's response in these
situations. And we cited Education Code Section 56520 (a)
and (b), first paragraph in each, where the state said, in
enacting the challenged legislation, that "this is in order
to provide and ensure appropriate and neani ngful educationa
prograns and to ensure," another federal watch word, "that
the pupils will have a right to the |east restrictive
educational environnent."

Again, it shows that all they're trying to do, the
State of California, in this statute and in these regul ations
is to comply with and to inplenent the federal |aw.

Wth that, I'Il turn it over to ny colleague,

Ms. Martinez.
MS. MARTINEZ: Just to reiterate a little bit of

what M. Stone has said, federal |aw does require free and
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appropriate public education for all handi capped pupils. In
order to ensure that that occurs, school districts and county
of fices of education are required, under federal law, to do
an individualized education plan, individualized to the
specific student that is being served. To the extent that in
order for themto receive a free, appropriate public
education, and to benefit fromthat education, they require
sonme | evel of behavioral intervention, predom nantly in order
to not disrupt class, to stop injurious situations to

t hemsel ves or ot hers.

A plan is created by the IEP team An IEP teamis
desi gnat ed under federal |law as are the conponents that nust
be included in the IEP. The IEP includes a list of al
services that are to be provided, the tinme lines for those
services and potential outcomes for those services that are
expected; and, to the extent that behavioral interventions
are necessary for this student, they would be included in the
|EP team as identified in the previous docunents, that the
behavioral intervention plan is included in the IEP and is
the road map for the services that are provided for those
children, and, therefore, this fits under federal |aw

CHAI RPERSON PORINI: Al right. Questions?

Ms. Steinneier?

MS. STEINMEIER  First, an observation then a

question. If first observation is: W have dealt with a |ot
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of special education cases. For many of us, this is not new
stuff. M. Lazar is, obviously, the person who's had the

| east experience with this, but, in a court -- a very fampus
court case, this Comm ssion was told that we need to conpare
federal law with state law. And, to the extent that it
concedes the better law, which is our judgnment call, then a
mandat e woul d be found.

So | think we need to focus on that, what the
difference is. Court cases not -- other court cases
notw t hstandi ng, we need to |ook at the |aw, and that's what
we were told to do.

Then a question of our staff or claimants: This
California | aw, specifically, includes special education
students but it doesn't include all students.

If soneone is displaying certain behaviors, would it
i nclude themeven if they were not previously identified as
special ed., or is it only related to special ed. students?

M5. CAFFERATA: The law -- may | answer it?

MS. STEI NVEI ER: Yes.

MS. CAFFERATA: Gail Cafferata.

The law is very specific in that the children have
to have an active IEP. Now, the regulations in the Ed. Code,
in order for the Hughes Bill mandates and the subsequent code
to be in play, the regulations where it becones gray,

regardi ng discipline, and disciplinary procedures, as far as

VI NE, McKINNON & HALL (916) 371-3376 94



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

suspensi on, children who have been suspended that are not
identified as special ed. students, that after the fact, if
districts have found to be -- haven't gone through the
process of identifying them then these regul ati ons would be
in place.

Does that nmake sense?

MS. STEI NMEI ER: Yeah, |'ve been through this
before, being on the school board, but the rest of them may
not be clear.

MS. CAFFERATA: Yeah.

MS. STEINMEIER:  But there's been, actually, sort o
a rash of these kinds of cases for a while where, if a child
had a behavior-related problem it created an expul sion or a
suspension. But, many tinmes, after the fact, you try to get
themidentified as special ed.

M5. CAFFERATA:  Yes.

MS. STEINMVEIER:  Mpst of those, in our districts,
were never identified. It was sort of a back-in way to try

and go around the expul sion and suspension laws but it did

f

bring it to fore. So, really, it is designed for special ed.

student s?
MS. CAFFERATA:  Yes.
M5. STEINMEIER:  That was ny bottom|ine question.
MS. CAFFERATA: Okay.
MS. STEINMVEIER  Then, also, | have another
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question. | guess it's to M. Cunni ngham

You nentioned certain changes, m nor changes, that
you wanted made in the staff reconmendation, and that was in
aletter, and I don't have that letter in front of ne, but |
do recall at the last hearing | asked a question of
M. Scribner and he didn't have any objections to including
those, so let's nake sure we get that little housekeeping
chore taken care of.

MR. CUNNI NGHAM  Yeah, the letter should be at
your -- in your binders at Bates page 881.

MS. STEINMEI ER: Okay.

MR. CUNNI NGHAM  That's where it starts.

MR. SCRIBNER: Actually, it's in the supplenmental.
M5. STEINMEIER It's in the supplenental, okay.
MR, SCRIBNER: And we still agree with the

nodi fications fromthat letter.

MS. STEI NMEI ER:  Okay.

MR STONE: Menber Steinneier?

MS. STEI NMEI ER: Yes.

MR, STONE: |If | may conment, briefly, on your point
of conparing federal to state law, two of the points nade by
the claimnts today and previously go to the supposed
di fference between them

On one they say that, under federal |aw, as anended

in 1997 to clarify the previous existing requirenents, that
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the I EP team need only consi der behavioral intervention

pl ans, | would point out that under both the state statute
and the state regul ations, and, actually, this is sonething

t hat Member Gones pointed out in Septenmber '99, that there's
simlar |anguage, it's not identical, but, |ooking at Bates
page 83, the statute itself, at 56523(b) subparagraph 2,
requires that this behavioral intervention -- interventions
be utilized and incorporated in an |EP, if appropriate, quote
"if appropriate,” so it's not across the board; it's not a
requi rement inposed in every situation

And, by the way, | believe M. Terstegge, in
testifying in Septenber 1999, conceded that there's nothing
in the state requirenments that would make a | ocal schoo
district or a SELPA inpose a behavioral intervention plan
where it was not deened appropriate or where it would harma
st udent .

And then, secondly, | wanted to point out the
regul ati ons at Bates page 30, and |I'm | ooking at section
3052(C) little (c) where it tal ks about |IEP team neeti ngs,
then, again, it says that |IEP team neetings shall be held to
reviewer results, and, if necessary, to devel op a behaviora
intervention plan. So, again, it's if necessary.

It's based, as are the federal |aws, on the judgnent
and expertise of the |EP team

And t hen, secondly, another point they raised, is
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that under federal |aw there are other approaches that are
perm ssible. | don't think anything in the state | aw says

t hat ot her approaches are outlawed by the | EP team or the
experts they bring to bear. But, even putting that point
apart, and | tried to make this point a year ago, but, for
the sake of new nenbers and just because | think it's an

i mportant point, if you imagine -- inagine a federal nmandate
on the states and | ocal school districts that says, here's
the problemw th respect to special ed. kids, and there are
three ways that you can respond to that problem to resolve
it under federal law, to conply with our requirenents, A B
C, and a state says -- well, for our purposes, and, in our
judgment, B, we think, is the best way, and, in order to
standardi ze the approach, we make sure that all of the schoo
districts within the state conply with the federal law, we're
going to pass statutes and regul ati ons explaining what B is
and how it should be followed.

If you can say that's not conplying with the federa
mandat e because the state could have gone A or could have
gone C, then, suppose, the state went with A, It's not a
federal mandate because they coul d have gone B or C, and, if
they went C, it's not a federal mandate because A and B were
options. It makes no sense.

Qbviously, the state is trying to conply with the

federal requirenent. It's chosen a way that is recognized
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t hroughout the land as an appropriate way to respond to the
requirenent. So it's a federal rather than a state nmndate.
The fact that there nay have been alternative approaches
doesn't mean it's a state mandate. The overriding -- the
overriding policy to which we're responding is Congress's
policy with respect to special education students; it's not
somet hing new the state has dredged up on its owmn. It's a
conpliance matter.

Thank you.

CHAI RPERSON PORI NI : M. Terstegge?

MR, TERSTEGGE: Yes. MW comments at the earlier
hearing -- the point | was making is that we are,
essentially, mandated to a process that is very extensive,
before a decision is nade, and the law is very clear in
exactly every step in that process; then the | EP team can
make a decision as to whether or not an intervention is
appropriate, but it's a very, very costly process that is
mandated to carry out in order to nmake that final decision

And | think that's it.

CHAI RPERSON PORINI:  All right. M. Cunninghant

MR. CUNNI NGHAM  Yeah. Thank you.

Agai n, even assuming that M. Stone's case is saying
that there is sonething that's required, in the way of
behavi oral strategy under federal |aw, there is nothing that

he cited that says that we have to go through all the detai
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and extensive and tinme-consuning steps that are outlined in
this regul ation.

And if, in fact, there were ultinmte choices that we
coul d have done, sonme of which may have been significantly
| ess expensive, then the state has chosen this one, with al
the bells and whistles, with all the detail ed requirenents
that are specified in this regulation, than this regulation
in the statute does inpose a nandate.

CHAI RPERSON PORINI: Ot her questions or coments?

Ms. Steinneier?

MS. STEINMEIER: | still believe that it's
excessive, so | will nove approval of the staff analysis with
t he changes that we indicated. |If you want them enumnerated,

we could do that, but they were minor changes.

CHAI RPERSON PORINI:  All right.

I's there a second?

MR. BELTRAM : Second.

CHAI RPERSON PORINI:  All right. W have a notion
and a second.

I's there further discussion?

(No response.)

CHAI RPERSON PORINI:  Rol e call

MS. HHGASHI: M. Beltram ?

MR, BELTRAM : Yes.

MS. HIGASHI: Ms. Hal sey?
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HALSEY: Yes.

H GASHI: M. Lazar?
LAZAR:  Aye.

H GASHI : M. Sherwood?
SHERWOOD:  No.

H GASHI: Ms. Steinneier?
STEI NVEI ER: Aye.

HI GASHI : Ms. Aronberg?

ARONBERG.  Yes.

> 5 » » » D » 5 5 B

H GASHI: Ms. Porini?
CHAI RPERSON PORI NI':  No.
Al right.
M5. HI GASHI: Staff reconmendati on noved.
MR. CUNNI NGHAM  Thank you.
CHAI RPERSON PORINI: Okay. Move on to Item No. 8.
MS. HHGASHI: Item No. 8 will be presented hy
Pat Hart Jorgensen.
CHAI RPERSON PORINI:  All right.
M5. JORCGENSEN: "The Charter Schools Il test claim
was filed with the Conmm ssion on August 23, 1999, by San
Di ego Unified School District and the Los Angel es County
O fice of Education, as co-clainmnts.
"In a letter dated July 11, 2000, the Departnment of
Fi nance requested an extension of tine to file comments on

the Charter Schools Il test claim This was the third
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extensi on the Departnent had requested for extensions of
time. In this request, the Departnent requested the
extension to provide them an opportunity to consolidate their
conments on this test claimwith their conmrents on Charter
Schools Il'l, which was filed on June 29, 2000.

"On July 13, 2000, the departnment's request was
granted for good cause. However, the department was inforned
that since the Charter Schools Il test claimis not
consolidated with the Charter Schools Ill test claim
separate comments nust be filed on each of the two test
cl ai ns.

"The clainmant, San Diego Unified School District, in
a letter dated July 17, 2000, requested the Comm ssion deny
the departnent's request for an extension of time, contending
that the departnent had not set forth good cause for its
request. The clainmant al so requested, in the event the
extension was granted, that an appeal of the executive
director's action be placed on the agenda for the July 27,
2000 Conmi ssi on hearing.

"Since the request was received on July 19, eight
days before the July 27 hearing, this itemwould not have
been noticed within the ten days required, and since this
itemdid not qualify as an energency, as specified under
statute, this itemwas not placed on the July 11th agenda.

The departnent's comments on the Charter Schools Il test
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claimwere received on August 2, 2000.

"The Conmi ssion's regul ations provide that any party
may appeal to the Commi ssion any action or decision of the
executive director.

“In this case, the Comm ssion nmay either

"Deny the claimnt's appeal; or

"Vacate the executive director's action to approve
the departnent's request for an extension of tinme."

Wul d the parties please state their name for the
record?

MR, CUNNI NGHAM  Ji m Cunni ngham San Di ego Unified
School District.

Thank you. We filed this test claim-- San Di ego
Unified filed this test claimjointly with the Los Angel es
County O fice of Education on August 23rd 1999; and, pursuant
to a letter sent out by the executive director to all state
agenci es, state agency comments were due by Septenber 30,
1999. No state agency filed comments.

The next action that occurred was on June 8, 2000,
we're now nine nonths past the date that we filed the test
claim The Departnent of Finance requested an extension of
time to respond to the test claimbecause the individua
responsi bl e for preparing the docunent has other tine
commitnents during the effective period, specifically

preparation of the state budget, in tine to neet the July 1st
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deadl i ne.

Again, | don't believe they were working on the
July 1st deadline for this state budget all the way from
August of 1999 through June.

The Conmi ssion's executive director approved that
request for good cause and extended the deadline to July
13th, 2000. On July 30th, the Charter Schools Ill test cla
was filed which alleged costs under the sane chapter as
Charter Schools | and Charter Schools Il and some additiona
st at ut es.

On July 10th, the Conmi ssion determ ned that the
test claimwas conplete but failed to sever portions of the
test claimthat alleged the same statutes and code sections
that were already included in the earlier test clains.

Then on July 11th, the Departnent of Finance
requested a further extension of tinme so they could
consolidate their response with the new Charter Schools |1

test claimstating that they believed that their clains were

m

sufficiently related to justify a concurrent consideration of

the nerits.

Agai n, these test clains had not been consoli dated,
and, in fact, are not appropriate for consolidation. This
request, the July 11th, 2000 request, does not state good
cause. Good cause is set forth -- the basis for good cause

is set forth under section 1181.1 of your regul ations.
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The Departnment of Finance did not allege good cause;
no good cause existed. The executive director in this
Commi ssi on shoul d not have granted the request for extension
for good cause.

CHAI RPERSON PORINI:  All right. Menbers, any
guestions?

M. Beltram ?

MR. BELTRAM : Paula, do you have any conment?

MS. HIGASHI: The regul ations al so provi de a genera
catch-all for good cause, any other factor that m ght be
related to the claims. Here, | felt that consideration of
the two at the sane tine, if that was the view, in terns of
bei ng an analyst, that | could certainly understand that that
is the reason for wanting to have just an additional period
of tinme, before they send in their comments on Charter
Schools |1, and their coments did cone in very quickly after
t hat point.

The two test clains have not been consolidated.

CHAI RPERSON PORINI:  Al'l right.

MR. LAZAR |s there a date that has been sel ected?

MS. HIGASHI: No. W have not started the analysis
yet .

MR. LAZAR: Do you have an idea of when that m ght
be?

MS. HHGASHI: | don't have ny |ong-term planni ng

VI NE, McKINNON & HALL (916) 371-3376 105



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

sheet with ne, but it was not one that was i nmediately set
for hearing. So the tinme extension did not have an inpact,
in terms of current staff workload, preparing agenda itens
for hearing.

MR. LAZAR  Your sense is a few nonths before the
end of the year or after the first of the year?

MS. HIGASHI : Um - -

MS. JORGENSEN. | would say it would have to be
after the first of the year, as long as there's not an
agenda, and it does not appear that it's going to be ready.

M5. HHGASHI: It's not even on our current horizon
in terms of workl oad.

CHAI RPERSON PORI NI :  So Paul a, in your opinion, it
didn't create a detrinment to our workload to grant the
ext ensi on?

M5. HHGASHI: No, it did not.

CHAI RPERSON PORINI: Al right.

MR. CUNNI NGHAM  What it does do, though, is it
del ays -- further delays the consideration of the test claim
beyond your regulations and statutory requirenents to proceed
through the entire process in 18 nonths. W're at the year
anniversary of filing this and we haven't even gotten the
staff analysis yet, part of it is due to the fact that the
Department of Finance continues to ask for continuances for

ext ensi ons of tine.
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CHAI RPERSON PORI NI:  They asked for multiple
extensions of tinme on this?

MR. CUNNI NGHAM  This is the third.

CHAI RPERSON PORI NI :  And do clai mants ever ask for
extensions of tinme?

MR, CUNNI NGHAM We do but there's a significant
di fference between a cl ai mant asking and a state agency. It
delays it to the benefit of the state. The state does not
begi n paying these clains or any interest on these clains
until one year after the statew de cost estimte has been
adopted. So it's to the benefit of the state to delay the
process, whereas the claimants nmay have a reason for
del aying, but it's kind of in our own pockets.

So even if -- | don't think you can apply the sane
standard because it costs us nobney. It saves the state npbney
to del ay.

CHAI RPERSON PORINI: M. Beltram ?

MR. BELTRAM : Maybe | m sunderstood.

Paul a, you said that the basis of your decision was
t he possible consolidation of the two --

MS. HHGASHI: No. | said it was -- the Departnent
of Finance requested the opportunity to consider to review
them concurrently. And, when | granted the request for the
extension, | specifically stated in the letter that the

responses should be filed separately. So there was no
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consol i dati on made, although Finance's letter suggested it, |
guess | coul d say.

CHAlI RPERSON PORINI:  Ms. Steinneier?

MS. STEINMEIER: | appreciate M. Cunninghams --
especially his last comrents on -- to whose advantage it is.
But, also, in considering both of these cases, and we've done
this before, we had simlar issues involved, it helps the
Conmmi ssion to be considering them al nbost concurrently, even
t hough they're really not combi ned.

We had sone today, where sone of the sane issues are
i nvolved, and it does help us, as Conmi ssioners, to have them
in sonme simlar juxtaposition. So that's why | don't object,
in this case, to Paula's putting this off. But, in general
| do agree, as a general strategy, it's not a good idea to
have continuous delays. That works to the negative side.

But, bal ancing those two out, M. Cunningham | do
think -- because the issues are similar in both of these, so
the sane law is invol ved

MR, CUNNI NGHAM  Yeah, and | appreciate that, and
you haven't seen anything el se.

MS. STEINMEIER:  No, | haven't.

MR. CUNNI NGHAM  But | will submt to you that, in
my opinion, the test clains present very different issues,
including eligibility of types of entities for rei nbursenent

under these statutes. So | do not believe that they would be
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a good candi date for consolidation, no longer in the regs.,
so | think it's tinely for themto be consolidated.

MS. STEINMEIER: So the only simlarity is that they
are school issues?

MR. CUNNI NGHAM  They both deal with the same
subj ect matter.

MS. STEINMEIER: Right. But, for our background and
understanding, it is helpful for us to have themin fairly
close proximty to each other. That still doesn't change,
M. Cunni ngham

MR, CUNNI NGHAM | understand. Thank you.

CHAI RPERSON PORINI': M. Sherwood?

MR. SHERWOOD: Madam Chair, | don't have any further
coment, but | would like to nove for the denial of the
cl ai nms.

CHAI RPERSON PORINI: Do | have a second?

MS. ARONBERG. Second.

CHAI RPERSON PORINI:  All right. 1s there further
di scussi on?

(No response.)

CHAI RPERSON PORINI:  We have a notion and a second.

May | have rol e call

MS. HHGASHI : M. Lazar?

MR LAZAR:  Yes.

MS. HHGASH : M. Sherwood?
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SHERWOCD:  Yes.

H GASHI: Ms. Steinneier?
STEI NVEI ER: Yes.

H GASHI: Ms. Aronberg?
ARONBERG.  Yes.

H GASHI : M. Beltram ?
BELTRAM :  Yes.

HI GASHI : Ms. Hal sey?

HALSEY: No, sorry.

> 5 o » b » » 6 5 3

H GASHI :  And Ms. Porini?

CHAI RPERSON PORI NI @ Yes.

MS. HIGASHI: Motion is carried.

MR. CUNNI NGHAM  Thank you.

CHAI RPERSON PORINI: Al right. At this point in
time, we are going to recess for lunch. W' Il be back at
approximately 1:30, although it nay be closer to 1:45. So
we're in recess.

Thank you.

(Wher eupon the noon recess was taken.)

CHAI RPERSON PORINI:  All right. M. Lazar isn't
here, but |I'msure he'll be back in just a nonment.

We'lIl go ahead and get going with Item No. 9. This
is incorrect reductions clains.

MS. HHIGASHI: This itemw |l be presented by

Sean Aval os.
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MR AVALOS: You nean 9a?

MS. HIGASHI: Yes, you'll be doing both of them
9 and 9a. We'Il take 9a first. |It's a notion filed by the
cl ai mant regarding the disqualification of the State
Controller's representative

CHAI RPERSON PORINI:  All right.

MR. AVALCS: Good afternoon.

"The San Diego Unified School District request that
the State Controller's representative be disqualified from
hearing any matter related to the graduation requirenent
incorrect reduction claimfiled by the district.

"San Diego Unified School District filed an
affidavit stating that 'Unless the Comr ssion nmenber
representing the Controller is disqualified, the district
cannot be afforded a fair and inpartial hearing on the
incorrect reduction claim' because:

"The Controller is a party to the incorrect
reduction clainm and

"Reasonabl e persons woul d doubt the Controller's
impartiality in an action that chall enges a prior decision by
the Controller.

"Staff recommends that the San Di ego Unified Schoo
District be pernmitted to present its request for
disqualification, followed by a response fromthe State

Controller's representative. Then, the other Comm ssion
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menbers may determne if they choose to act upon the
district's request."”

W Il the parties and representatives please state
their names for the record

MR. CUNNI NGHAM  Ji m Cunni ngham San Di ego Unifi ed
School District.

MS. BERG  Carol Berg, Education Mandated Cost
Net wor k.

MR. YEE: Jeff Yee, State Controller's Ofice.

MR. SILVA: Sean Silva, State Controller's Ofice,
staff counsel

MR. CERVI NKA: Pete Cervinka, Departnent of Finance.

CHAI RPERSON PORINI:  All right. M. Cunningham
woul d you like to open?

MR. CUNNI NGHAM  Yeah. Thank you. On the first
item the witten subnission specified the reasons we believe
that the Conmm ssion should disqualify the Commi ssion nenber
representing the Controller's office. The one reason is that
due process requires that there be an inpartial decision
maker. Unlike other types of clains, an incorrect reduction
claimis an action against the State Controller's Ofice
chal l engi ng the decision of the State Controller's Ofice
representatives.

If the State Controller is a party, neither she nor

any of her designees nmay be involved in the decisionmaking.
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The second reason is: This disqualification is
appropriate if the potential decision maker, in the eyes of a
reasonabl e person, would have doubts as to that hearing
officer's partiality. And we've, in our witten materials,
stated the legal -- the statutes and the cases that represent
t hat issue.

Showi ng of actual bias is not necessary, instead,
disqualification is required if a person aware of the facts
m ght reasonably entertain a doubt that the Controller or any
Controller's designee would be able to be inpartial in an
action against the Controller.

We believe that the nmenber representing the
Controll er should recuse herself, but, if she does not recuse
hersel f, we request that the other Comm ssion nmenbers vote to
di squalify the menber representing the Controller from
participating in incorrect reduction claim

Thank you.

CHAI RPERSON PORINI:  All right.

Ms. Aronberg?

MS. ARONBERG. By virtue of the law, the State
Controller has a seat on this Commi ssion and there's no
statute or regulation that requires or even suggests that the
State Controller's representative dism ss herself or that
that calls for disqualification in a situation such as this,

where other representatives of a |arge, huge,
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mul ti-functioning governnment office froma totally separate
di vi si on happening to be sitting at this table as w tnesses
in favor of or against a claim such as yours.

Actual Iy, anal ogi es can be drawn to al nost any
menber of this Conmi ssion. And, for exanple, it would be
absurd to say that the Chair should step down every tine the
Department of Finance sits at the table, or, every tine
there's a school claimant, that Ms. Steinneier should step
down. So to carry it to its logical extreme, your argunent
isalittle --

MR, CUNNI NGHAM  Well, you're the | awer.

MS. ARONBERG. I n any event, with respect to ny
partiality, when | take this chair, | act independently, and
this matter has -- | actually have not discussed it with the
Controller, and | have absolutely no connection of any kind
or any conmuni cation from anyone from our accounting and
reporting office, and, in fact, | never have, to ny
recol l ection, and certainly not these gentl enen.

CHAI RPERSON PORINI:  All right. Menbers, does
anyone have any questions, coments?

Ms. Steinneier?

M5. STEINMEIER | do have a concern, and it's based
on what Cindi said at the end. If we go down this road, and
this would be the first time we've ever done that in any

case, | know that M. Cunninghamtries to say that this is
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different, but,
And |
and | am count
any of us feel
somehow i nvol ve
we represent.
to change that,

make ne change

still, in a global since, it's the sane.

t hi nk what we have -- we have always relied,

ng on, us individually recusing ourselves
that we have any conflict because we were
d personally, not just the organization t

And I'm at least at this point, not wl

if

hat

i ng

and | would have to see sonething else to

my m nd.

CHAI RPERSON PORINI: M. Beltram ?

t he seven nenbe

that deals with

MR BELTRAM : | agree with Ms. Steinneier. O all
rs, | probably can be the nobst inpartial, so

don't know of any cases -- since it's rare to have a case
the public as an entity, but, I, also, would

e that does see a possible conflict, would

hope that anyon
recuse themnselv

appearance of n

es so that there would not be even the

oninpartiality.

But | think | would need nore than what we have
t oday.

CHAI RPERSON PORINI:  All right. Any other
conment s?

(No response.)

CHAI RPERSON PORINI:  Hearing none, it does not | ook
like there is a notion for a dismssal, so we'll go ahead and
go onto the body of the item

Staff?
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MR. AVALOS: Good afternoon.

"The San Diego Unified School District filed this
incorrect reduction claim pursuant to the graduation
requi renment mandate (4435) after the State Controller's
O fice reduced its reinbursenent clains for teachers' salary
by 16.2 million dollars for fiscal years 1984 through
1995- 96.

"San Diego Unified School District contends the
rei mbursenment clainms were incorrectly reduced because:

"The State Controller's Ofice |lacks the authority
to audit and reduce claimant's reimbursenent claim

"The State Controller's O fice perforned an inproper
audit of claimant's reinbursement claim

"The State Controller's Ofice established a
standard of general application w thout the benefits of |aw
or due process of rul emaking;

"The State Controller's Ofice incorrectly reduced
claimant's cost reinbursenent claimbased on factors outside
of the paraneters and gui delines and claimng instructions;.

"The State Controller's Ofice arbitrarily denied
paynment of teachers' salaries on simlar clainms filed by
ot her school districts; and

"The State Controller's O fice has the burden of
proof to denonstrate that the claimant did to the experience

of fsetting savings.
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"The State Controller's Ofice refutes claimnt's
contentions, and in conjunction with the Departnent of
Fi nance, asserts that its adjustnents were performed in
accordance with the paraneters and gui delines, and claining
instructions which require the claimant to identify and
deduct any offsetting costs fromthe anmounts clained, or in
the alternative, provide supporting docunentation to explain
t he absence of such offsetting savings.

"Furthernore, the California Departnment of Education
asserts that school districts should not have to incur any
i ncreased costs related to the additional science classes,
since the claimnt could have adjusted its teaching staff in
such a way as to result in no net cost to the district for
the hiring of additional science teachers.

"Staff finds that the State Controller's Ofice did
not incorrectly reduce San Diego Unified School District's
rei mbursenent clainms base on the findings that's listed on
page 24 of the staff analysis.”

CHAI RPERSON PORI NI : M. Cunni ngham would you |ike
to begin?

MR. CUNNI NGHAM  Yes. Thank you.

Despite the volunmes of records --

CHAI RPERSON PORI NI': One nonent.

Paul a, did you have a --

MS. HIGASHI: | just want to make sure all the
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parties state their name for the record.

MR, CUNNINGHAM |'msorry. Jim Cunni ngham for the
San Diego Unified School District.

MS. BERG  Carol Berg, Education Mandated Cost
Net wor k.

MR. YEE: Jeff Yee, State Controller's Ofice.

MR. SILVA: Sean Silva, State Controller's Ofice,
staff counsel

MR. CERVI NKA: Pete Cervinka, Departnent of Finance.

CHAI RPERSON PORINI:  Al'l right. Sorry.

MR, CUNNI NGHAM  Ckay. You have in front of you
vol umes of information, but this is -- the incorrect
reduction claimactually presents a very sinple but an
extrenely inportant question for this Comm ssion, and the
guestion is whether the state can i npose a new program and
yet avoid its constitutional obligation to reinburse the
school district by either requiring or authorizing a | oca
agency to elimnate a local programin order to fund a state
program

And the clear answer to that question is no. They
cannot avoid their obligation in such a manner

The State Controller and your staff recomend that
you ignore the constitution and deny our incorrect reduction
claim Their position is that the state may avoid its

rei mbursenent obligation because school districts either did
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or should have elim nated | ocal prograns to fund the state's
program They assert that we either did or should have laid
of f teachers who teach elective subjects in order to add the
teachers -- or to cone up with the resources to add the
teachers who teach the science courses.

We did provide evidence -- in fact, probably the
only evidence, on the point of the -- in the costs savings,
and | want to go into the costs saving issue in nore detail
But the only evidence in front of you on the issue of whether
San Diego did lay off science -- non-science teachers in
order to hire science teachers is that we did not. W had no
costs savings because we did not lay off any non-science
teachers.

That | eaves you with -- if you're going to adopt the
staff recomendation with the position of saying that
San Di ego should have elimnated a |ocal programin order to
fund the state's program and there's no basis, in law, for
you to make that finding; in fact, the constitution requires
that you make the exact opposite finding, and that is that we
are -- our clainms were incorrectly reduced because of the
position of your -- on your staff analysis and the Controller
is that we should have elimnated |ocal prograns. That's not
an acceptabl e answer under the constitution

Contrary to these statenents in the staff analysis,

we' ve never taken the position that the Controller does not
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have the right to audit. What we've said is that they did
not conduct an audit. The State Controller nerely applied an
unsupported presunption that school districts either did or
shoul d have elim nated non-science teachers to fund the
state's program An application of this unsupported
presunption is not an audit.

The State Controller and your staff also contend
that the claimng instructions and the paranmeters and
gui del i nes require school districts to identify any
of fsetting savings that were a direct result of this
mandate. We did; it's zero, and it's on our claimform

The State Controller automatically reduced our claim
Wi t hout requesting any information on the offsetting savings
because the Controller's office presuned that we nust have
had of fsetting savings equal to our costs. They had no
evi dence to support that presunption, have not presented any
evi dence to support that presunption at any tinme during this
hearing or before this hearing and have not presented
anything in witing to support that evidence to date.

They never perfornmed an audit or review, they sinply
applied their unsupported presunptions to deny our costs.
After we filed the incorrect reduction claimand after the
clains had been reduced, the State Controller and the
Conmi ssion staff now say that we are required to prove that

we did not have any cost savings; this is asking us to prove
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a negative.

Their position is that not that we don't have to
prove our costs; we, actually, have proved our costs. They
don't deny that we've proved the costs. What they're saying
is that we had to prove that we did not have costs savings,
and that is not our burden.

Under the statutes and regulations that were in
ef fect when these claims were filed and when this test claim
was approved, the state had the burden of filing and proving
any costs savings clains.

The Government Code had a definition of costs
savi ngs authorized by the state in former Governnent Code
Section 17514.5. This section has since -- the date of these
i ncorrect reductions have been deleted fromthe Governnent
Code.

The sections we produced for you are in Volune 3 at
page 1491. And costs savings in that section was defined to
mean "Any decreased costs which a | ocal agency or schoo
district realizes as a result of any statute enacted or any
executive order adopted which permts or requires the
di sconti nuance of or the reduction in the |level of service of
an existing program whi ch was nandated prior to January 1st,
1975. "

So, under this provision, costs savings result only

fromwhat are called negative mandates. State statutes or
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executive orders that relieved the |ocal agency or state --
or school district of sone previous state requirenent. And
this is exactly how the Departnment of Finance in the state
admi ni strative manual still defines costs savings. A copy of
that definition is found in Volume 3, again, at page

1497, and, in that section, it says, "Since savings result
fromwhat m ght be called negative nmandates, since |oca
entities are relieved of sonmething that they were previously
required to do." Well, chapter 498, the test claimstatute,
did not relieve the school districts of any state nmandated
programor any state requirenent. |t nerely authorized, but
did not require, school districts to elimnate elective
classes and to lay off the teachers who taught those elective
classes in order to pay for the state's program

The term "costs savings," as used in the paranmeters
and gui delines adopted by this Comr ssion nmust have had the
same nmeani ng as costs savings in former Government Code
Section 17514.5.

This is inportant not only to clarify what is meant
by costs savings, but it also is inportant because the burden
of proof that was inposed was on the state to prove costs
savi ngs not on districts to prove that there were not costs
savi ngs; and that burden is the state's burden. They have

not met it.

Staff errors by citing a case that deals with tax
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cases, the burdens of, um-- on taxpayers and tax cases. The
case is sinmply not on point. And it ignores the fact that
there was a specific statutory schene set up in your code to
govern with the burden of proof for costs savings.

The State Controller's Ofice didn't deny our claim
because we failed to prove our costs; they denied our claim
because we showed zero dollars in costs savings which did not
fit their presunption that we should have or did have costs
savi ngs.

They have the burden of proof to show that there
were costs savings to rebut our evidence showi ng that there
were no costs savings; we had none, and they had not done
so.

The decl arations that we've provided as the evidence
for lack of costs savings were nmade under penalty of perjury
by Peggy Fl eck (phonetic), the district's assistant director
of staffing, and Jose Gonzales, district's assistant genera
counsel. They are part of the record. And they state
enphatically that the district did not lay off any secondary
t eachers.

So the only way that you can deny this test claimis
to find that the district should have elimnated the district
programs, |ocal programs, to fund a state mandate, and that,
si nmply, cannot be done under the constitutional schene

approved by the voters.
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Thank you.

CHAI RPERSON PORINI: Al right. M. Berg?

MS. BERG Nothing nore at this tine. Thank you.

CHAI RPERSON PORINI:  Controller's office?

MR. SILVA: Thank you. 1'd like to make a brief
statement and then address the specific coments nade by
M . Cunni ngham

We've reviewed and carefully considered all the
i nput, and, in our analysis, the staff analysis is correct.
We believe what it cones down to, and | think M. Cunni ngham
m ght have alluded to this, is really it's a question of
of fsetting savings, what that neans and what the requirenents
are, which really cones down to a question of |aw.

We have lots of facts before us, two thousand pages,
| think, but it really cones down to the one issue of
of fsetting savings, to put a label onit. And | think the
| abel mi ght be misused, occasionally. But, when you | ook at
the P's and the Gs, the Education Code 5122 -- 25.3, and
then, also | ook at the surrounding statutory and
constitutional law, you can see that only a differential is
rei mbursabl e, and the reason for this is that it really cones
down to the word of "required" which is found in 17514.

The rei nbursable costs are those which are
required. And the question, again, as M. Cunni ngham has

pointed towards, is: \What is required? And, in this case,
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where the length of the school day -- no, the length of the
school year was increased, the change is only one of enphasis
rather than of duration or effort. It's -- you know,
dependi ng on the specific school, six class periods in a day,
four or five days a week for however many weeks are in a
school year, and that hasn't changed. All that the state is
requiring is that we ensure that the students have, of al

the school classes they take during the four years they're in
hi gh school, is that one additional one is science.

The only costs required, then, are therefore the
costs required to put science in place of one of the classes
that is currently there; and that would be sinply the
di fference for the physical plant, inproving or making a room
or a building capable of being used for science classes and
the differentials required if a science teacher woul d cost
nore in salary, other associated texts and those kinds of
t hi ngs.

| think to go to sone of the specific coments nade
by M. Cunni ngham quickly, one is that the constitution
clearly does not allow for that, and | don't, however, see a
direct quote fromthe | anguage which requires -- which
supports that assertion. One of the specific words is that
it'"s a state mandate. And | think if we go back to sinple
definitions, under Wbster's Ninth, a nandate is considered

sonmet hing which is constituting a cormand or obligatory. And
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the desire of the school board to retain teaching staff when
they're not specifically needed because a science teacher has
filled that slot is really a question of whether they choose
to. It's not obligated by the statute that they retain --
and, in fact, in the same senate bill it provides for the
authority to lay off the teacher. And we do agree that
that's not nmandatory, that they're not required to lay the
teach off; however, that provides them an option

And when they choose the option that incurs the nuch
| arger cost, that is not required, and, therefore, we do not
bel i eve is reinbursable.

M. Cunni nghamrefers to the fact that we are naking
a presunption that they've incurred -- or have not incurred
costs; however -- or savings, excuse ne. However, if we were
to act without any evidence in that, we would have to nake
some assunption. It's -- you know, not to oversinplify the
auditor's job, what we have here is A being the cost for the
sci ence teachers, minus B, being the savings for releasing
the non-science teacher, equals C, the total cost. And we
cannot act wi thout knowi ng what B is; and, to sinply say that
B is zero without any support, w thout any proof that it's
mandatory rather than optional, |eaves us with an unsol vable
f or mul a.

We have not presuned the offsetting savings. W

don't have evidence one way or the other, and that's what the
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auditors need to make that final cal cul ation.

The reference to costs savings as having sone
particular magic term | believe, is erroneous in that when
you | ook at the section referred to, and that woul d be,
specifically, 17514.5, the quote, which we use as the
definition, is: Costs savings authorized by the state. And
what the claimant attenpts to do is to break out individua
words but still carry the original neaning of that phrase to
when the P's and G s tal k about offsetting savings and
costs. And that full phrase is not used when we | ook at the
P's and Gs or the clainmng instruction

And, in fact, it says, "Any savings the clai mant

experiences as a direct result of this mandate" -- uh, "this
statute, nust be deducted fromcosts clainmed.” So we don't
even have the -- we have the word "savings" and | think

that's the only word out of that full phrase that we find in
the PPs and Gs. W can't look at the P s and G s al one,

t hough; we do have to | ook at the overriding constitutiona
and statutory requirenents, which |I do think takes us back to
the word "required."”

When they tal k about the burden of proof, |I'm not
sure where they cone up with the assertion that it's upon the
State Controller to prove that sonmeone who clains funds from
the state nust sonehow be di sproved; what we need is we need

docunent ati on whi ch supports the claim
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For sonmeone, sinply, to subnit a docunent asking for
noney and thus putting the onus on the State Controller's
Ofice |l think would |lead to an absurdity. Al so, one issue,
as far as proof goes, is the assertion that they submitted
proof that they didn't experience any offset savings or that
costs reduction by elimnation of non-science teacher
however, that's kind of half the question.

Again, we get back to the word "required," and
simply saying that they did not |ay anybody off does not
answer the question of whether they couldn't, whether, it was
optional or mandatory, whether because of staffing concerns
or the procedures required, they were unable to |ay anyone
off. So it gets us back, again, to the question of required
versus optional. And we believe in the final analysis. What
it comes down to is the claimant is attenpting to convert an
optional expense to one that is required and therefore

requires rei mbursenent, and therefore, we would di sagree on

t hat .

CHAI RPERSON PORI NI:  Departnent of Finance?

MR, PETERSEN: Thank you. | think at this point we
concur with what the State Controller had to say. | think

one of the main points, here, is that there was no increase
ininstructional time. |If you' re adding a class and there's
no increase in instructional time, then, clearly, there nust

have been sonme activity that resulted in sonme neasure of cost
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savi ngs which the PPs and G s require docunentation for

You know, other than that, | really don't see that |
need to add nore to that point.

CHAI RPERSON PORINI:  All right. Menbers, questions
or comments?

MS. STEINMEIER: | have a question.

CHAI RPERSON PORINI':  Ms. Steinneier?

MS. STEINMEIER: M. Cunningham |'mtrying to do
the math here on staffing. At the typical high school in
San Diego, there are only so many hours in a day, and the
only two reasons | can think of why you wouldn't |ay anybody
off, if you added new cl asses, would be if your student
popul ation is going up, or, nunber two, sonehow you change
the teacher-student ratio, by contract, by elective, or
whatever; that could end up with a need for additiona
staff. But it wouldn't be directly related to this nandate;
it would be a different issue.

So do you know what happened, why they stayed the
same?

MR, CUNNI NGHAM  Well, | think -- even though the
class day may be the sanme, you're still operating a nunber of
el ective classes, so you still have to have teachers to staff
those classes, so -- | nean, not everybody takes the sane
classes. It's not |like you replaced -- you know, that

everybody was taking a wood shop class and now they're not --

VI NE, McKINNON & HALL (916) 371-3376 129



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

we're not offering wood shop anynore; we're offering
science. | nean, we'd still offer the wood shop cl asses, or
what ever the elective class mght be, it's just that -- and
you can't really trace where those pupils go, because they

will take those elective classes along with the new science

cl ass.

So you're still going to have -- you can't just | ook
and say, well, the instructional mnutes didn't change; it's
did the class offerings change? Are you still offering al

of the sanme classes? Maybe, you know, instead of taking two
el ective classes sonmebody is taking one el ective class, but
you're still offering the elective class. Maybe the cl ass
size in that elective class will go down. And these are al
factors that conplicate the matter.

MS. STEINMEIER: Right. Maybe San Diego's budget is
di fferent than our school district is. The way we | ook at it
is: Student-teacher ratio. W think we've calculated the
staffing as | ean as we can, and we will add sections, you
know, if we see the whites of their eyes, but just because --
because you have a new requirenent nmeans you woul d need,
maybe, fewer sections of wood shop, or whatever --

MR. CUNNI NGHAM  Yeah, we may.

MS. STEI NMEI ER: Because, unl ess your student
popul ation -- | go back to my original theory. Unless the

student population is growing or the student-teacher ratio,
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in contractual or budgetary terns, changes, you still need
the sane nunber of teachers that you did the previous year
you're just rearrangi ng the deck chairs, so to speak.

| understand -- and this is how we do our
budgeting. Unless San Diego is a | ot nore generous with
their budgeting, you do it the sanme way we do it. You try to
do it as lean as you can based on the nunber of students and
the student-teacher ratio. And then the internal workings of
that school is to work out how those courses are divvied
out .

But, when you have a new requirenent, it shouldn't
change that. Help me understand this, because | can't do the
mat h any other way in my own head. | know how | do
budgeti ng, unless |I'm maki ng some bad assunpti ons here.

MR. CUNNI NGHAM  Yeah, and |'m not sure | can answer
that question because | wasn't involved in the budget process
back in 1983 when this went into place, so | can't answer
that. | can tell that you we researched the records. W did
not have any |ayoffs of any teachers during this period of
time; certainly there were no |layoffs that were specifically
directed or related to this additional science course, so ny
assunption is that we continued on all those additiona
cl asses and incurred the cost.

But, even if we didn't, even if we elimnated an

el ective class, that's still a cost.
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MS. STEINMEIER Elimnating a class is a cost?

MR, CUNNI NGHAM  Sure. You've elimnated options

that are available -- you've nade ne elimnate teachers and
have to add it -- we'd have to go through the costs of
elimnating those teachers. |In fact, we didn't, but sonme

school districts may have.

MS. STEINMEI ER: Yeah, | understand. It's a very
conplicated process and it does cost staff tine, depending on
how many times you do it. So it isn't as sinple as that
statute would indicate that you have the option to do it.

| also want to -- | want to understand, when the
claimwas filed with the Controller's office, the actua
claimforms, did you consider the additional cost of hiring a
sci ence teacher as versus maybe somebody who woul d teach an
el ective? | believe there probably would be a difference,
because science teachers aren't that easy to cone by. You
m ght have had to pay them nore, they have nore education and
all those kinds of things, was that part of the clainf

MR, CUNNI NGHAM  Wel |, again, we didn't do any
di fferential calcul ati on because there was no differentia
to -- what we did take into account, when we filed our
clainms, is: W aren't claimng every science teacher that we
hire. W |look at enrollnment, how enroll nent had changed. W
factored that out and | ooked at class sizes and factored sone

of those things and how -- we aren't asking for a hundred
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percent. W're not asking for every teacher we hire as a
result of this mandate. We're | ooking at a proportiona
anount of those. And it's the sanme proportional formula that
we use and is accepted by the Controller's office when we
have been paid for science materials and equipnment, and it's
exactly the sane fornmula that we use for that; it's just not
staffing.

Now, as to the question of whether or not there is a
mandat e, when that decision was made at the test claim stage,
there was a mandate, at the paraneters and gui del i nes stage.
It says staffing is one of the types of costs that is
rei mbursable. So, | nean, there's no question there was a
mandate. There's no question that staffing is an eligible
cost; the only question is whether there were any costs
savi ngs and we had none.

MS. STEINMEI ER: Yes, according to your
under standi ng of it.

One of the things that doesn't help your case is
that the State Departnment of Education hypot hesi zed that
there woul d be no costs savings; in other words, there would
be such a tradeoff that there would be no costs. |In other
words, they went through this logic that | just went through
with you, that you're going to have the sane nunber of
students, the sane student-teacher ratio, are you doing

this -- substituting an elective teacher for a science
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t eacher?

That may be faulty reasoning, but they didn't help
you by putting that into the original mx, so to speak. It
doesn't support your contention, in other words.

MR. CUNNI NGHAM  Yeah, that was brought up. The
history of this test claimis that the paranmeters and
gui del i nes were approved, and, indeed, at that tine we had to

approve the statew de cost estimate before the claimng forns

went out, and there were, | think, three separate attenpts to
get statew de costs estimates through, and both -- the first
few tines the nunber was in the several billions of dollars,

and, the third tinme, in order to get the thing going, people

said, okay, let's just pick a number and get on with it and

we'll work through it with the clainms, and that's where the
Department of Education's letter came in. It wasn't
testinmony. It wasn't nade in a hearing. Statew de cost

estimates are not hearings.

M5. STEINMEIER But it's a part of the record.

MR. CUNNINGHAM It is in the record.

CHAI RPERSON PORINI: M. Beltram ?

MR, BELTRAM : From your background, Ms. Steinneier
do you agree with the State Departnent that apparently you
can hire an expensive math teacher and you can lay off an
i nexpensive teacher and there's no savings -- | nean there's

no costs?
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MS. STEINMEIER: | think that we're just tal king
about bodi es, not about the actual costs, because there's a
sheer nunber of people --

MR. BELTRAM : Well, if it shows the difference
bet ween peopl e, you can theorize that Sacranmento, the folks
who are on the frontline --

CHAI RPERSON PORI NI':  Be car ef ul

MR, BELTRAM : You filed your report, as required.
You stated your costs, and you stated that there were no
costs savings?

MR. CUNNI NGHAM  That's correct.

MR, BELTRAM : And you're the fol ks who are doi ng
this?

MR. CUNNI NGHAM  That's correct.

MR, BELTRAM : And |I'm hearing now fromthe
Controller's office that there was no costs savings
presunptions on their part.

MR. CUNNI NGHAM  That's their testinony.

MR. BELTRAM: And | think that if there's no costs
savi ngs presunption they woul d accept your figures, or audit,
one way or the other, if they had sone reason to doubt it,
and come up with an answer.

CHAI RPERSON PORINI: M. Silva?

MR, SILVA: If | could clarify? | think what |

woul d be saying is that there's presunption of an exact
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nunmber, that is dollar for dollar, that, when you hire a
sci ence teacher and |l et go a non-science teacher that you
have zero cost.

MR. BELTRAM : But you're presuming that you're
letting off the non-science teacher. | nmean, there is a
presunpti on.

MR, SILVA: That they're letting off -- that they
are reducing in accordance -- non-science teacher staffing in
accordance with the increase in science staffing teachers,
yes, that would be the presunption.

MR, BELTRAM : That woul d be the presunption.

MR. SILVA: But the exact dollar anpbunts are not
presuned.

MS. BERG  But, you know, the statute doesn't

require that. The statute does not say that you nust put

science in and let sonmething go. It does not mandate that on
the local board. It says that you will add an additi onal
science class to the curriculum It does not require you to

reduce the nunber of electives.

And, as M. Cunni ngham has poi nted out several tines
this afternoon, the difference is: Kids, like at the
el enentary level, don't cone in these nice clunps where you
could just easily nove them from one place to another. |If
you' ve got wood shop and foods and art and all these other

things, you mght | oss one student fromthis period and one
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fromthat and one from sonepl ace el se and you woul d have a
science class offered that period. You don't have the nice
packagi ng that we would all |ike to have arrive.

Then you' ve got another problem A teacher at the
secondary level is not a teacher as a teacher as a teacher
Each of them cones with a unique set of |icenses to teach. A
sci ence teacher, npbst tinmes, cannot teach P.E. A science
teacher, nost tines, cannot teach English. A science teacher
is licensed, under the current statute, to teach science.

And so it's not a sinplistic matter as the State
Controller's counsel would present it to you, that you sinply
| ay of f sonmebody because you're going to put science in.
There is no requirenment for us to reduce the nunber of
of ferings. The statute does, however, require us to increase
our nunber of offerings by adding an additional science class
if the kid is going to graduate.

CHAI RPERSON PORINI: M. Beltram ?

MR. BELTRAM : The problem Dr. Berg, is that the
bottle is the same size.

MS. BERG But it isn't, really.

MR, BELTRAM : You know, you could have said, well
we' ve added anot her hour to the day.

M5. BERG And, in sone cases, classes such as
weight lifting, athletic activities, and such, are offered at

zero periods and seventh periods, and those classes are
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of fered because kids need to have them W' ve done the same
thing with P.E. classes, offered them zero periods. And
so -- although, historically, not every district in the State
of California, added additional minutes. The districts have
added mnutes in zero periods or stretch the day for sonme
ki ds.

MS. STEINMVEIER  That's true.

CHAI RPERSON PORINI:  All right. Questions or
conment s?

Yes. Ckay.

MS. ARONBERG. (Menber Aronberg shakes head.)

CHAI RPERSON PORINI:  Okay. Do we have a notion?

MS. ARONBERG. Mve to adopt staff's recomendati on

CHAI RPERSON PORI NI :  Okay. We have a notion.

Do we have a second?

MR. SHERWOOD: |'Il second that notion.

CHAI RPERSON PORINI: Al right. W have a notion
and a second to adopt staff's recommendati on

May | have role call -- is there further
di scussi on?

(No response.)

CHAI RPERSON PORINI:  May | have role call

MS. HIGASHI: M. Sherwood?

MR, SHERWOOD: Aye.

MS. HHGASH : Ms. Steinneier?
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STEI NMEI ER: Aye.

HI GASHI: Ms. Aronberg?
ARONBERG.  Yes.

H GASHI: M. Beltram ?
BELTRAM :  No.

HI GASHI: Ms. Hal sey?
HALSEY: Aye.

H GASHI : M. Lazar?
LAZAR:  No.

H GASHI : And Ms. Porini?

CHAI RPERSON PORI NI':  Yes.

MS.

right. Thank you.
BERG  Thank you, very nuch.
CUNNI NGHAM  Thank you.

HI GASHI: This brings us to Itens 17 and 18,

and these are two staff reports on the status of the

Commi ssion's current rul emaking efforts.

Ms. Hart Jorgensen will present Item 17 and
M. Scribner will present Item 18.
MS. JORGENSEN: Good afternoon.

"I'n February 2000, the Commission initiated a

rul emaki ng proposal to establish procedures for dism ssal of

a pendi ng action, postponed or placed on inactive status at

t he request

of a party or claimnt, which is not reactivated

within one year fromthe date of the postponenent or
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pl acenment on inactive status.

"On June 29, 2000, the Conm ssion conducted a public
heari ng on the rul enaki ng proposal which coincided with the
expiration of the 45-day public conment period.

"The conment ators proposed several clarifying and
techni cal anmendnents. Staff agrees with npst of these
suggestions, as reflected in the proposed nodified text.
Accordingly, staff has anmended the proposed regul ations to:

No. 1: "Extend the tinme for notice of a disnissa
of a test claimwas expanded from 60 days to 150 days," the
purpose being that the test claimis really nore like -- nore
akin to a class action,

No. 2: "Provide that, in the case of the dismnssa

of a test claim notice shall be nmade to all potential

clai mants. "

No. 3: "Clarify that another |ocal agency or schoo
district may substitute in as a test claimnt," under our
exi sting substitution regulations,

No. 4: "Provide that notices of dism ssals shall be

posted electronically," again, this is for due process, to
make sure everyone has an opportunity to cone forward or to
be aware of it,

And, finally, "Provide that postponenents made by
the Commi ssion or other state agency and postponenments nmde

pendi ng the outcone of a simlar test claimissue either
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before the Conm ssion or the courts shall not be included in
determ ni ng whether a test claimhas been postponed or placed
on inactive status for nore than one year

"Staff recommends that the Comm ssion approve
staff's proposed regulatory test as nodified after the close
of the public comment period and authorize staff to make any
technical, none substantive edits to the proposed text
resulting fromthe Conmm ssion's action.

"If the Comm ssion approves staff's proposed
nodi fications, the nodified text will go out for an
addi ti onal 15-day public comment period. Thereafter, staff
wi |l prepare the final proposed text and fromthe final text
to the Conmission in Septenber for adoption."”

Does any of the Conmi ssioners have any questions on
the proposed anendnents and nodifications?

CHAlI RPERSON PORI NI :  Questions?

Yes, Ms. Steinneier?

M5. STEINMEIER: A quick comment. | want to thank
the claimants who participated in this process. It clearly
did inprove the quality of our statute or changes because
t hey understand what the real practical problens are, and
want to encourage themto do that anytime we can do it this
way, because | do -- this one in particular, because we can
do it through the final result.

Do we need to take any action on that?
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CHAI RPERSON PORINI:  We need to approve this.

MS. JORGENSEN. We need to approve it so it'll start

the 15-day peri od.
CHAI RPERSON PORI NI :  Any ot her comments by menbers?

Did you want to nmake a notion?

MS. STEINMEIER: | was going to. | didn't want to
i nterrupt anybody else's comments. | want to nove the -- to
approve the changes, the current -- to put them out for

coment s.
MS. ARONBERG  Second.
CHAlI RPERSON PORINI:  We have a notion and a second.
Is there further discussion?
(No response.)
CHAI RPERSON PORINI:  All those in favor indicate

with "Aye."

(Conmi ssi oners answered "aye" unani mously.)

CHAI RPERSON PORI NI :  Opposed?

(No response.)

CHAI RPERSON PORINI:  Motion carries.

MS. HIGASHI: M. Scribner?

MR. SCRI BNER: Good afternoon.

"I'n February 2000, the Conmission initiated a
rul emeki ng proposal to amend sections 1181.1, 1183, 1183. 05,
1183. 12, 1185, 1185.01, 1185.02, 1185.2, and 1188.4 of its

regul ations. The proposed action is necessary to interpret,
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i mpl emrent, and nmeke specific statutes of 1999, Chapter 643,
al so known as AB 1679.

"On July 27, 2000, the Conm ssion conducted a public
heari ng on the rul emaki ng proposal, which coincided with the
expiration of the 45-day public coment period.

"The conment ators proposed several clarifying and
techni cal anmendnents. Staff agrees with sone of these
suggestions, as reflected in the proposed nodified text.
Accordi ngly, staff has amended the proposed regul ations to:

"Require inclusion of prior state Board of Contro
and Commi ssion decisions in test claimfilings;

"G ve the executive director 45 days to consolidate
or sever part of any test claim

"Clarify that claimnts have 30 days to resubmt a
conpl eted incorrect reduction clainm and

"Clarify that the power to order reconsideration of
a prior test claimincludes the power to anmend a test claim
deci si on.

"Staff recomends that the Conmm ssion approve
staff's proposed regulatory text as nodified after the cl ose
of the public coment period and authorize staff to make any
techni cal, none substantive edits to the proposed text
resulting fromthe Comm ssion's action.

"If the Comm ssion approves staff's proposed

nodi fications, the nodified text will go out for an

VI NE, McKINNON & HALL (916) 371-3376 143



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

addi tional 15 day public comrent period. Thereafter, staff
will prepare the final proposed text and fromthe final text
to the Conmission in Septenber for adoption.”

CHAI RPERSON PORI NI:  Questions from nenbers?
Comment s?

MS. STEINMEI ER:  Actually, | have a question

CHAI RPERSON PORINI':  Ms. Steinneier?

MS. STEINMVEI ER:  David, did you just say that the
executive director would have 45 days?

MR SCRI BNER:  Yes.

MS. STEINMEIER: Oh, | mght be reading the wong
thing. | saw 60 days. Am/| looking at a different item a
different bullet? Were are you |looking at?

MR. SCRIBNER: |'m | ooking at page 5, 1183. 05,
subdi vi sion (b), subdivision (c). W split that baby on that
one.

MS. STEINMEI ER. Now | understand why | was
confused. There's so many tinme |ines you have to keep them
separate

MR. SCRI BNER:  Yes.

MS. STEINMEIER: | got it. Thank you. That was ny
| ast question.

CHAI RPERSON PORINI: Al right. Any other questions
or comments?

Again, you'd like us to approve this item
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MR, SHERWOOD: Move for approval.
MS. HALSEY: Second.

CHAI RPERSON PORINI:  Okay. W have a notion and a

second.

Al'l those in favor indicate with "Aye."

(Conmi ssi oners answered "aye" unani mously.)

CHAI RPERSON PORI NI :  Opposed or abstai ned?

(No response.)

CHAI RPERSON PORINI:  Itemcarries.

MS. HHGASHI: This brings us to Item 19, the | ast
itemon the agenda. It's the executive director's report.
All of you have copies of it in your binder. 1It's the

standard report pending |l egislation. There's an update, in
terms of paranmeters and guidelines. W did neet with
representatives of all of the parties, npbst of the

consul tants, who were at anot her prehearing conference | ast
nmonth, so we took the opportunity to talk about the issue of
training. And what we decided to do was not to convene any
speci fic workshop on training but we would take it up on a
case by case basis. W have sone paraneters and gui delines
that will be coming forward in the next couple of nonths.
And, as those come up, claimnts will probably have proposed
changes to what had previously been perceived as boilerplate
| anguage, and so we'll just take them up on a case-by-case

basis on that.
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But, at this point, unless the claimnts who' s net
over the week and cane to a different conclusion, that's ny
under st andi ng of where we are.

Regarding the staffing, we have started to coll ect
positions. W still have positions to fill, and we're in the
m dst of interviewi ng and reference checki ng and what not
still.

We have in our audi ence one of our new staff
services analyst; 1'd like to introduce her, Kathy Cruz
(phonetic), please stand.

Kat hy's here because she'll be working on the
i ncorrect reduction clainms, so she's been | earning.

In terns of the future agendas, the Septemnber agenda
is listed on page 3 of the executive's director's report. W
expect sone changes in that agenda. W have sone prehearing
conferences schedul ed on sone of the proposed itens for
Sept enber .

CHAI RPERSON PORINI:  And we will be adding the item
that we carried over?

MS. HHGASHI: Yes. |'ve added that itemin nmy notes.

CHAI RPERSON PORINI:  And so just a rem nder to
menbers to keep your binders on that item

MR. BELTRAM : Madam Chair, ['Il be on vacation in
Septenber. Do | have to keep ny binder?

CHAI RPERSON PORINI:  No, not if you're on vacation.
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MS. HHGASHI: Oherwise, if you | eave your materials
here, write your nane on the cover. You'll get them back

CHAI RPERSON PORI NI :  Thank you.

MS. HIGASHI: Are there any questions? W do expect
a fairly detailed agenda. There will be a nunber of proposed
consent itens, we expect.

CHAI RPERSON PORINI: Al right. Well, for both
menbers and claimants, | just want to congratul ate staff,
even though our hearing has been quite |lengthy today, | think
you will find that we are covering a lot of itens each tine
and elinmnating sone of that backlog work that we were
concerned about, as all the claimants were. So we appreciate
staff's hard work on that.

MS. HI GASHI: Thank you.

MR, BELTRAM : Paul a, just one question, on the
wor kl oad figures, under 12, the appeal of the executive
director's decision, is that the itemthat we did today?

MS. HHGASHI: Yes, that's the item we did today.

MR. BELTRAM : So that's not a zero on that.

MS. HIGASHI: No, there's no zero next to it,
unl ess --

MR. BELTRAM : Good. Thank you.

CHAI RPERSON PORINI: Al right. Any other questions

or comrents?
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(No response.)

CHAI RPERSON PORINI: Okay. Then are there any
conments fromthe menbers of our audience?

(No response.)

CHAI RPERSON PORINI:  All right. Wth that, we wl
be adjourning into a closed executive session. This
Conmi ssion will now neet in closed executive session pursuant
to Governnment Code Section 11126 subdivision (e) to confer
with and receive advice fromlegal counsel in consideration
and action as necessary and appropriate upon the pending
litigation |listed on the published notice and agenda; and,
Gover nnment Code Section 11126 subdivision (a) and 17527 to
confer on personnel matters |isted on the published notice
and agenda.

Thank you very much.

(Wher eupon the Conmmi ssion net in closed executive

session.)

CHAI RPERSON PORINI:  Okay. |If we're ready to go,
I'"mgoing to report that the Commri ssion nmet in closed
executive session pursuant to Governnent Code 11126
subdi vision (e) to confer with and receive advice froml ega
counsel, to report, in consideration and action as necessary
and appropriate upon the pending litigation listed on the
publ i shed notice and agenda; and, Governnent Code section

11126 subdivision (a) and 17527 to confer on personne
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1 matters listed on the published notice and agenda.

2 If there's no further business to cone before the
3 Conmi ssion, we're adjourned.

4 Thank you.

5 (Wher eupon the hearing concluded at 3:45 p.m)
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